— 


‘~ UNITED STATES DEPARTMENT OF AGRICULTURE 


» AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


Je 


UNDER THE 


REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL. 26. NO. 7 
(NOS. 11,305-11,339) 
Pages 705-798 


July 1967 


For sale by the Superintendent of Documents, U. S. Government Printing 
Office, Washington, D. C. 20402. Price of single copy varies depending on 


size. Subscription price per year $4.50, domestic; $5.75, foreign. 








AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 


the public, in an orderly and accessible form, decisions issued under 

regulatory laws administered in the Department of Agriculture. 
The decisions published herein may be described generally as 

decisions which are made in proceedings of a quasi-judicial (as 


contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seg.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 


Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 


number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 


the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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—Suspension of registration—Stipulation .............................. 705 


(No. 11,305) 


In re FELIX ENDICO. CEA Docket No. 146. Decided July 20, 1967. 


Trading limits—Suspension of registration—Stipulation 


Respondent’s registration as a floor broker is suspended for a period of 15 
days and the contract markets are directed to refuse trading privileges 
to respondent for a like period for exceeding trading and position limits 
in potato futures. 


Mr. Earl L. Saunders for Commodity Exchange Authority. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1), hereinafter referred to as the 
Act. The respondent, a member of the New York Mercantile Ex- 


change and a registered floor broker under the Act, is charged 
with exceeding the maximum speculative trading limits in potato 


futures, in violation of the Act and the regulations issued there- 
under. 


No hearing has been held with respect to this proceeding. On 


July 18, 1967, the respondent submitted a stipulation under 
§ 0.4(b) of the rules of practice (17 CFR 0.4(b)), in which he 


admits the facts hereinafter set forth under “Findings of Fact’, 
waives hearing on the charges in the complaint, and consents to 
the entry of the order contained herein. 


705 











COMMODITY EXCHANGE ACT 
Cite as 26 A.D. 705 


FINDINGS OF FACT 


1. The respondent, Felix Endico, an individual, whose address 
is 272 Weyman Avenue, New Rochelle, New York, is now, and 
was at all times material herein, a member of the New York 
Mercantile Exchange and a registered floor broker under the 
Commodity Exchange Act. 


2. The New York Mercantile Exchange, hereinafter referred 
to as the exchange, is now, and was at all times material herein a 
duly designated contract market under the Commodity Exchange 
Act. The trades involved herein were speculative trades in potato 
futures which the respondent made on the exchange for his own 
account. Trading in potato futures on the exchange was conduct- 
ed, at all times material herein, in contract units consisting of 
one carlot of 50,000 pounds of Maine-grown Irish potatoes. 


8. On December 21, 1966, the respondent sold 177 carlots of 
May 1967 potato futures. 


4. On February 14, 1967, the respondent purchased 169 car- 
lots of April 1967 potato futures. 


5. On April 29, 1966, the respondent entered into a stipula- 
tion pursuant to section 0.4(a) of the Rules of Practice under 
the Commodity Exchange Act (17 CFR 0.4(a)), in which stipula- 
tion the respondent: (1) admitted that on March 23, 1966, he 
made speculative purchases of May 1966 potato futures, and on 
April 18, 1966, he made speculative sales of May 1966 potato 
futures, in an amount on each of such days in excess of 150 car- 
lots, the maximum amount permitted during one business day 
under the order of the Commodity Exchange Commission estab- 
lishing limits on positions and daily trading in potato futures (17 
CFR 150.10); (2) agreed that he would “desist from such acts 
in the future”; and (3) agreed that the stipulation would be “ad- 
missible as evidence of such acts in any future proceeding based 
upon acts or practices in addition” to those referred to in the 
stipulation. 


CONCLUSIONS 


Section 4a of the Act (7 U.S.C. 6a) empowers the Commodity 
Exchange Commission to “fix such limits on the amount of trad- 
ing under contracts of sale of .. . [a] commodity for future de- 
livery on or subject to the rules of any contract market which 
may be done by any person as the Commission finds is necessary 
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to diminish, eliminate, or prevent” burdens on interstate com- 
merce caused by excessive speculation. Pursuant to this section, a 
limit on the maximum speculative purchases and on the maxi- 
mum speculative sales of potatoes that any one person may make 
on or subject to the rules of any one contract market during any 
one business day is established as 150 carlots in the April future 
and as 150 carlots in the May future (17 CFR 150.10). Findings 
of Fact 3 and 4 establish that the respondent made speculative 
purchases in the April potato future and speculative sales in the 
May potato future on the exchange which in each such future 
were in excess of the maximum permissible quantity of 159 car- 
lots, in violation of section 4a of the Act and section 150.10 of 
the regulations issued by the Commodity Exchange Commission. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
proposed sanction is adequate and that the prompt entry, without 
further proceedings, of the order to which the respondent has 
consented will constitute a satisfactory disposition of this case as 
against the respondent, serve the public interest, and effectuate 
the purposes of the Act. The complainant recommends, therefore, 
that the stipulation and waiver submitted by the respondent be 
accepted and that the proposed order be issued. It is so concluded. 


ORDER 


Effective August 21, 1967, the registration of the respondent, 
Felix Endico, as a floor broker under the Act is suspended for a 
period of 15 days, and effective on the same date all contract 
markets shall refuse all trading privileges to the respondent for a 
period of 15 days, such refusal to apply to all trading done and 
all positions held by the respondent, directly or indirectly. 


A copy of this decision and order shall be served on the re- 
spondent and on each contract market. 
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(No. 11,306) 


In re OSCAR E. BODE, JR. and DORIS PEARL BODE, d/b/a HUNTS- 
VILLE LIVESTOCK AUCTION COMPANY and d/b/a BODE LIVE- 
STOCK COMMISSION COMPANY. P&S Docket No. 3785. De- 
cided July 10, 1967. 


Market agency—Employment of dealers—Incomplete accounts of 
sale—Sale of consigned livestock to employees—Cease and 
desist—Consent 


Respondents are ordered to cease and desist from employing livestock dealers 
or other market agencies, permitting employees to purchase consigned 
livestock and issuing untrue or incomplete accounts of sale or purchase 
and are ordered to keep records that fully disclose all transactions in 
their business under the act. 


Miss Eva S. Reifenberg for complainant. 
Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on February 3, 1967, by the Packers and Stockyards 
Division, Consumer and Marketing Service, now the Packers and 
Stockyards Administration, United States Department of Agricul- 
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ture, charging respondents with violations of the Act and the 
regulations promulgated thereunder (9 CFR 201.1 et seq.), here- 
inafter referred to as the regulations. 


Respondents filed an amended answer on June 16, 1967, in 
which they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations, waive oral hear- 
ing and the report of the Hearing Examiner, and consent to the 
issuance of a specified order, with findings and conclusions for 
the purpose of this proceeding only, based upon all the allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) Oscar E. Bode, Jr. and Doris Pearl Bode, hereinafter 
referred to as the respondents, are partners, d/b/a Huntsville 
Livestock Auction Company and d/b/a Bode Livestock Commis- 


sion Company, with places of business located at P. 0. Box 447, 
Huntsville, Texas and P. O. Box 1142, Bryan, Texas respectively. 


(b) Respondents are, and at all times material herein 
were: 


(1) Engaged in the business of conducting and 
operating the Huntsville Livestock Auction Company, Huntsville, 
Texas and the Bode Livestock Commission Company, Bryan, 
Texas, posted stockyards under the Act, hereinafter referred to 
as the stockyards; 


(2) Engaged in the business of buying and selling 
livestock on a commission basis at the stockyards; 


(3) Registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock in commerce. 


2. Respondents, during the period from May 5, 1966 through 
August 16, 1966, in the course and conduct of their business of 
conducting and operating livestock auctions at the stockyards: 


(a) Employed Floyd B. Moore, an individual who regular- 
ly engaged in the business of buying livestock as a dealer or mar- 
ket agency at the stockyards, to act as their auctioneer, and during 
said period permitted him to purchase a total of 242 head of con- 
signed livestock in the amount of $27,010, while acting as re- 
spondents’ auctioneer. 
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(b) Prepared buyer’s invoices in connection with the 
transactions set forth below which failed to show the full, true 
and correct name of Floyd B. Moore as the purchaser, copies of 
which became a part of the respondents’ books and records. 


Date No. of Name Designated 
1966 Head on Buyer’s Invoice 
May 5 6 R. W. Moore 
May 19 2 Sloan 
May _ 26 15 Roy Moore 
May 31 21 S & S—Story 
- 1 Story 
” 21 Joe—Story 
re 15 Curtis Burlin 
s Alvin Stutts 
June 2 24 Roy W. Moore 
July 7 1 Jim Scarborough 
July 14 2 Jim 2 
? 2 Lloyd 
o 3 Curtis 2 
si 2 Jim Scarborough 
July 26 8 Curtis Burlin 
<i 5 C. P. Central Packing Co. 
" 1 91 C. P. 
- 20 Joe Hargrove 
. 1 G. Lowery 
August 2 3 Joe Hargrove # 2 
9 4 Ivan Ward 
" 1 C. Lowery 
a 1 W. S. Gibbs 
= 2 C. P. Central Packing Co. 
12 Joe Hargrove 
. 2 Curtis Burlin 


(c) Issued accounts of sale in connection with the trans- 
actions set forth below which accounts of sale failed to show the 


full, true and correct name of Floyd B. Moore as the purchaser, 


copies of which became a part of the respondents’ books and 
records. 


Date No. of Buyer’s Name Designated 
1966 Head on Account of Sale 
May 31 1 L 66 

1 S&S 

6 1 Joe 

“2 1 10 

” 1 A. Stultz 
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Date No. of Buyer’s Name Designated 
1966 Head on Account of Sale 
July 26 1 G 10 

o 1 G 10 

a 1 Curtis 

- 1 Joe Hargrove 
August 2 1 Joe Hargrove 2 

” : cP 
August 9 1 Hargrove 

” 1 G 10 
August 16 1 C. Lowery 


CONCLUSIONS 


By reason of the facts set forth in finding of fact number 2 
hereof, the respondents have wilfully violated sections 307, 


312(a) and 401 of the Act (7 U.S.C. 208, 218(a), 221), and sec- 
tions 201.43(a), 201.57 and 201.66 of the regulations (9 CFR 
201.43 (a), 201.57, 201.66). 


Complainant has recommended that the order consented to by 
respondents be issued. The order will be issued. 


ORDER 


Respondents shall cease and desist from: (1) permitting or 
employing any person engaged in the business of a livestock 
dealer or market agency at public livestock sales conducted by 
respondents, to aid or assist in the furnishing by respondents of 


selling services; (2) permitting any person employed by respond- 
ents as an auctioneer or weighmaster in connection with public 
livestock sales, or any other person performing duties of com- 


parable responsibility at such sales, to purchase consigned live- 


stock for any purpose; and (3) issuing accounts of sale which 


fail to show the full, true and correct name of the purchaser of 
the livestock. 


Respondents shall keep accounts, records and memoranda that 
fully and correctly disclose all transactions involved in their busi- 


ness under the Act including buyer’s invoices and accounts of sale 


which shall show the full, true and correct name of the purchaser 
of the livestock and such other facts as may be necessary to show 
fully the true nature of the transactions. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 
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(No. 11,307) 


In re GEORGE DRAKE AND WILLIAM DRAKE, d/b/a JAY LIVESTOCK 


AUCTION, and WILLIAM DRAKE. P&S Docket No. 3847. De- 
cided July 10, 1967. 


Market agency—Shippers proceeds—Failure to remit—Dealer— 
Failure to pay—Records—Suspension of registration—Consent 


The market agency respondents are ordered to cease and desist from failing 
to maintain their shippers’ proceeds account in accordance with regula- 


tions and failing to remit net proceeds to consignors and are ordered to 


deposit shippers’ proceeds in a separate bank account, such deposits to 
include amounts overdue from customers. The individual respondent, 
registered also as a dealer, is ordered to cease and desist from issuing 
insufficient funds checks in payment of livestock purchased and failing 


to pay when due the full purchase price of such livestock and is ordered 


to keep records that fully disclose all transactions in his business as a 
dealer. Respondents are suspended as registrants under the act for a 
period of 30 days, such suspension to be held in abeyance. 


Samuel J. Harris for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), hereinafter referred to as the Act, instituted by a complaint 
filed May 16, 1967, by the Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that re- 


spondents violated certain provisions of the Act and the regula- 
tions thereunder (9 CFR 201.1 et seq.). 


On June 14, 1867, respondents filed an answer in which they 
admit the jurisdictional allegations of the complaint, neither ad- 


mit nor deny the remaining allegations, waive oral hearing and 


the report of the Hearing Examiner, and consent to the issuance 


of a specified order with findings of fact and conclusions based 
on the allegations of the complaint. Complainant has recommend- 
ed that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) George Drake and William Drake are partners, here- 
inafter referred to as the respondent partners, doing business as 
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Jay Livestock Auction, with their principal place of business lo- 
cated at Jay, Oklahoma. 


(b) The respondent partners at all times material herein 
were: 


(1) Engaged in the business of conducting and op- 
erating the Jay Livestock Auction, Jay, Oklahoma, a posted stock- 


yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 

(3) Registered with the Secretary of Agriculture 
as a market agency to sell livestock in commerce. 


2. William Drake, as an individual, residing in Southwest 
City, Missouri, hereinafter referred to as respondent Drake, in 
addition to being a partner as set forth above, is, and at all times 
material herein was: 


(a) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(b) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


8. Respondent partners, during the period October 29, 1966, 
through November 26, 1966, failed to maintain and use properly 
their custodial account for shippers’ proceeds, thereby endanger- 
ing the faithful and prompt accounting for and payment of the 
portions thereof due the owners or consignors of livestock, in that: 


(a) As of October 29, 1966, respondent partners had out- 
standing checks drawn on their custodial account in the amount 
of $8,438.90, and there was no cash in said bank account to offset 
said checks ($739.91 overdraft), nor were there any deposits in 
transit or any proceeds receivable, resulting in a deficiency of 
$8,438.90 in funds available to pay shippers’ proceeds; 


(b) As of November 26, 1966, respondent partners had 
outstanding checks drawn on their custodial account in the amount 
of $10,265.22, and there was no cash in said bank account to offset 
said checks ($632.17 overdraft), nor were there any deposits in 
transit or any proceeds receivable, resulting in a deficiency of 
$10,265.22 in funds available to pay shippers’ proceeds; and 


(c) Onor about the dates and in the transactions set forth 
below, respondent partners issued checks drawn on their custodial 
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account in payment of the net proceeds resulting from the sale 
of livestock by respondent partners at the stockyard on a com- 


mission basis, which checks were not paid by the bank upon which 


they were drawn when presented for payment because of in- 
sufficient funds in said account. 


Date of Check No. of Amount of 

1966 Consignor Head Check 
November 12 E. A. Shipley 3 $ 62.11 
Cap Kirby 4 315.62 

2 187.49 

B. Cable 8 554.61 

November 19 Milt Palmer 16 733.77 
Beulah Lentz 3 318.95 

Claude Price 41 1,385.80 


4. Respondent partners, at the stockyard, on or about the 
dates and in the transactions set forth in Finding of Fact 3 (c) 
above, failed to transmit or deliver to the consignors of livestock, 


when due, the net proceeds received from the sale of livestock 


consigned to respondent partners for sale at the stockyard on a 
commission basis. 


5. Respondent Drake, in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth be- 
low, and at divers other times during the months November and 
December, 1966, and January 1967, purchased livestock in com- 
merce, and in purported payment therefor, issued checks which 
were not honored when presented for payment at the banks upon 
which they were drawn because Respondent Drake did not have 
sufficient funds on deposit in the bank accounts upon which such 
checks were drawn. 


Date of 

Check Name of No. of Reason Not 

1966 Payee Head Amount Honored 

November 4 Siloam Springs Sale 10 $ 732.28 Insufficient 
Barn Funds 
Siloam Springs, Arkansas 

November 7 Tonkawa Livestock 12 1,685.26 Insufficient 
Auction Co. Funds 
Tonkawa, Oklahoma 

November 10 Felder’s Livestock 23 1,073.38 Insufficient 
Sale Funds 
Summit, Mississippi 

December 12 Tonkawa Livestock 124 2,441.26 Insufficient 
Auction, Co. Funds 


Tonkawa, Oklahoma 
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Date of 

Check Name of No. of Reason Not 

1966 Payee Head Amount Honored 

December 19 Tonkawa Livestock 34 2,375.24 Insufficient 
Auction Co. Funds 
Tonkawa, Oklahoma 

1967 

February 2 George County Stockyard 1,087.81 Uncollected 
Lucedale, Mississippi Funds 

February 9 George County Stockyard 9 901.76 Uncollected 
Lucedale, Mississippi Funds 

January 19 Durant Stockyards Co., 44 4,498.82 Insufficient 
Inc. Funds 


Durant, Oklahoma 


6. Respondent Drake failed to pay, when due, the full purchase 
price of the livestock referred to in Finding of Fact 5 above. 


7. Respondent Drake, during the years 1966 and 1967, in con- 
nection with his business as a dealer under the Act, failed to keep 
accounts, records and memoranda which fully and correctly dis- 
closed all transactions involved in his business, in that respondent 
Drake failed to keep (1) an accurate record of the number and 
weight of livestock bought, sold or otherwise disposed of each 
business day, and the prices paid or received therefor; (2) a 
record of all checks written and issued; (3) monthly reconcilia- 
tions of his bank accounts; and (4) a journal record of his ex- 
penses. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, it is concluded that respondent partners have wilfully 
violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and sections 201.40, 201.41, 201.42(a) and 201.43 of 
the regulations (9 CFR 201.40, 201.41, 201.42(a), 201.43). 


By reason of the facts set forth in Findings of Fact 5, 6, and 
7 herein, it is concluded that respondent Drake has wilfully violat- 
ed sections 312(a) and 401 of the Act (7 U.S.C. 213(a), 221) and 
sections 201.43(b) and 201.46(a) of the regulations (9 CFR 
201.48 (b), 201.46 (a) ). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondents George Drake and William Drake, individually 
and as partners with each other or with other persons, shall cease 
and desist from: (1) failing to maintain their “Custodial Ac- 
count for Shippers’ Proceeds” in conformity with the provisions 
of section 201.42 of the regulations; and (2) failing to remit to 
the consignors or other persons entitled thereto the net proceeds 
due to them from the sale of consigned livestock, in conformity 
with section 201.43(a) of the regulations. 


Respondent partners shall deposit the gross proceeds received 
from the sale of livestock handled on a commission or agency basis 
in a separate bank account designated as ‘Custodial Account for 
Shippers’ Proceeds’, or by some similar identifying designation. 
Such account shall be drawn on only for payment of the net pro- 
ceeds due the consignors or other persons whom respondents have 
knowledge are entitled thereto and to obtain therefrom the sums 
due respondents as compensation for their services and for pay- 
ment of lawful marketing charges. Respondents shall make de- 
posits in said account of amounts equal to any proceeds receivable 
from the sale of consigned livestock that are not received by 
respondents within three days of the sale of the livestock. 


Respondent William Drake shall also cease and desist from 
(1) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
posit in the bank account upon which they are drawn to pay such 
checks; and (2) failing to pay, when due, the full purchase price 
for livestock purchased in commerce. 


Respondent William Drake shall keep such accounts, records, 
and memoranda as will fully and correctly disclose all transac- 
tions involved in his operations as a dealer, including (1) an ac- 
curate record of the number and weight of livestock bought, sold 
or otherwise disposed of each business day, and the prices paid 
or received therefor; (2) a record of all checks written and is- 
sued; (3) monthly reconciliations of his bank accounts; and (4) 
a journal record of his expenses. 


Respondents are suspended as registrants under the Act for a 
period of 30 days, such suspension to be held in abeyance. 


This order shall be effective on the sixth day after service 
thereof upon the respondents and copies hereof shall be served 
upon the parties. 
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(No. 11,308) 


In re ALVIN W. FINK, d/b/a CIRCLE BAR MEAT FARM. P&S Docket 
No. 3826. Decided July 10, 1967. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from failing to pay when due the full purchase price of livestock 
purchased in commerce. 


Samuel J. Harris for complainant. 
Roy R. Levin, Sacramento, Cal., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed by the Packers and Stockyards Division, Consumer 
and Marketing Service, now the Packers and Stockyards Admin- 
istration, United States Department of Agriculture, charging 
that the respondent violated certain provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an amended answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the re- 
port of the Hearing Examiner, and consents to the issuance of a 
specified order with findings and conclusions, for the purpose of 
this proceeding only, based upon the allegations set forth in the 
complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Alvin W. Fink, hereinafter referred to as the re- 
spondent, is an individual doing business as the Circle Bar Meat 
Farm whose business address is 9532 Sara Street, Elk Grove, 
California. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 
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(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with his operations as a packer, 
on or about the dates and in the 26 transactions set forth in para- 
graph II of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that the respondent has engaged in an unfair prac- 
tice in commerce in violation of section 202(a) of the Act (7 
U.S.C. 192(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). Inasmuch as the respondent has consented to the is- 
suance of the order set forth below and the complainant has rec- 
ommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay, when due, 
the full purchase price of livestock purchased in commerce. 


This order shall become effective on the first day after service 
upon the respondent and copies hereof shall be served upon the 
parties. 


(No. 11,309) 


In re RALPH MEYERS and KEITH MEYERS, d/b/a RALPH MEYERS & 
Son. P&S Docket No. 3841. Decided July 10, 1967. 


Bonding requirements—Cease and desist—Consent order 


Respondents are ordered to cease and desist from engaging in business under 
the act without being bonded therefor as required by the act and the 
regulations issued thereunder. 


Samuel J. Harris for complainant. 
Harry J. Mehr, Glendive, Mont., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed May 3, 1967, by the Director, Packers and Stockyards 
Division, now the Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondents 
violated the bonding provisions of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


The respondents filed amended answers in which they admit 
the jurisdictional allegations of the complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and the re- 
port of the Hearing Examiner, and consent to the issuance of a 
specified order with findings of fact and conclusions based on 
the allegations of the complaint. 


Complainant has filed a recommendation in which it is stated 
that respondents are now in compliance with the bonding require- 
ments under the Act and the regulations and in which complain- 
ant recommends that the cease and desist order consented to by 
respondents be issued. 


FINDINGS OF FACT 


1. (a) Ralph Meyers and Keith Meyers, d/b/a Ralph Meyers 
& Son, hereinafter referred to as the respondents, are partners 
whose mailing address is Circle, Montana. 


(b) Respondents at all times material herein were: 


(1) Engaged in the business of buying and selling 
livestock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondents maintained to secure 
performance of their dealer obligations under the Act was termi- 
nated on January 22, 1966. Respondents were notified by certified 
mail on or about January 15, 1966, of such termination date and 
were informed that they would have to comply with the bonding 
requirements under the Act and the regulations if they continued 
to engage in business as a dealer in commerce after such termina- 
tion date. Notwithstanding such notice, respondents continued to 
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engage in the business of a dealer buying and selling livestock in 
commerce for their own account, without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondents have wilfully violated section 312 
of the Act (7 U.S.C. 213) and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29 and 201.30). 


Inasmuch as respondents have consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from engaging in busi- 
ness in commerce in any capacity for which bonding is required 
under the Act and the regulations without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act and 
the regulations. 


This order shall become effective on the sixth day after service 
upon the respondents and copies hereof shall be served upon the 
parties. 


(No. 11,310) 


In re ANTHONY J. BUZZELL, d/b/a MAINE STOCKYARDS. P&S 
Docket No. 3855. Decided July 11, 1967. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor as required by the act and the 
regulations issued thereunder. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed June 1, 1967, by the Packers and Stockyards Admin- 
istration, United States Department of Agriculture, charging 
that respondent violated the bonding provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 


On June 27, 1967, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and the 
report of the Hearing Examiner, and consents to the issuance of a 
specified order with findings of fact and conclusions based on the 
allegations of the complaint. 


Complainant has filed a recommendation in which it is stated 
that respondent is now in compliance with the bonding require- 
ments of the Act and the regulations and in which complainant 
recommends that the cease and desist order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. (a) Anthony J. Buzzell, d/b/a Maine Stockyards, herein- 
after referred to as the respondent, is an individual whose address 
is Burnham, Maine 04922. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on January 30, 1967. Respondent was notified by certified 
mail on or about January 9, 1967, of such termination date and 
was informed that he would have to comply with the bonding re- 
quirements under the Act and the regulations if he continued to 
engage in business as a dealer in commerce after such termina- 
tion date. Notwithstanding such notice, respondent has continued 
to engage in the business of a dealer, buying and selling livestock 
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in commerce for his own account, without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent has wilfully violated section 312 (a) 
of the Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of 
the regulations (9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 11,311) 


In re ERNEST L. NELSON ENTERPRISES, INC. d/b/a SIERRA DRESSED 
BEEF Co., INC. P&S Docket No. 3867. Decided July 11, 1967. 


Packer—Insufficient funds checks—Failure to pay—Cease and 
desist—Consent 


In connection with purchases of meat or meat food products, respondent is 
ordered to cease and desist from issuing insufficient funds checks, failing 
to pay in full when due and purchasing while current liabilities exceed 
current assets unless full payment is made at time of purchase. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 


filed by the Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent violated 
certain provisions of the Act. 


Respondent filed an answer in which it admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remain- 


ing allegations, waives oral hearing and the report of the Hearing 


Examiner, and consents to the issuance of a specified order with 
findings and conclusions, for the purpose of this proceeding only, 
based upon the allegations set forth in the complaint. Complainant 


has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 
1. (a) Ernest L. Nelson Enterprises, Inc., d/b/a Sierra 
Dressed Beef Co., Inc., hereinafter referred to as the respondent, 


is a corporation with its principal place of business located at 7th 
and Empire, San Jose, California. 


(b) Respondent at all times material herein was engaged 
in the business of preparing meats and meat food products for 
sale in commerce. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, on or about the dates set forth below, issued 


checks in purported payment for meat or meat food products, or 


both, purchased in commerce which checks were returned unpaid 
by the bank upon which they were drawn because respondent did 
not have sufficient funds on deposit in the account upon which 


such checks were drawn. 


Date of Pounds of Meat Amount 
Check or Meat Food of 
1966 Products Payee Check 
September 15 28,340 Pierce Packing Co, $12,054.69 
September 29 23,264 Pierce Packing Co. 9,794.10 
September 30 8,224 Piute Packing Co. 3,285.20 


October 27 3,467 Piute Packing Co. 1,002.24 
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Date of Pounds of Meat Amount 
Check or Meat Food of 
1966 Products Payee Check 
November 4 90 San Jose Valley Veal, Inc. 61.45 
November 7 3,946 Denver Meat Co. 1,854.62 
November 10 4,123 Avila Meat Co. 1,525.51 


3. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth in para- 
graph III of the complaint, purchased meat or meat food products, 


or both, in commerce and failed to pay the full purchase price of 
such meat or meat food products. 


4. Respondent, during the period from October 28, 1966 
through November 30, 1966, in connection with its operations as a 


packer, purchased meat and meat food products in commerce 
while its current liabilities exceeded its current assets and failed 
to pay the full purchase price of such meat and meat food products. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, and 4 


herein, it is concluded that respondent has engaged in unfair 
practices in commerce in violation of Section 202 (a) of the Act 
(7 U.S.C. 192(a)). Inasmuch as respondent has consented to the 


issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 
Respondent, its officers, representatives, agents and employees, 
directly or through any corporate or other device, in connection 


with respondent’s operations as a packer, shall cease and desist 
from: 


(a) issuing checks in payment for meat or meat food products 


purchased in commerce without having and maintaining suf- 


ficient funds on deposit in the bank account upon which they are 
drawn to pay such checks; 


(b) purchasing meat or meat food products in commerce while 
respondent’s current liabilities exceed its current assets unless 


respondent pays the full purchase price of such meat or meat food 
products at the time of purchase; and 


(c) failing to pay, when due, the full purchase price of meat 
or meat food products purchased in commerce. 
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This order shall become effective on the first day after service 
upon the respondent. 


Copies hereof shall be served upon the parties. 


(No. 11,312) 


In re TOM MurRRAY, d/b/a CRESCO LIVESTOCK MARKET. P&S Docket 
No, 3816. Decided July 12, 1967. 


Market agency—False weights—Suspension of registration—Consent 


Respondent is ordered to cease and desist from weighing livestock at false 


weights, issuing scale tickets and accounts of sale or purchase and 
collecting and paying on the basis of such false weights, is ordered to 


keep records that fully disclose all transactions in his business under 
the act and is suspended as a registrant under the act for a period of 
20 days. 


Raymond W. Fullerton for complainant. 


Henry L. Elwood, of Elwood & Elwood, Cresco, Iowa, and 
W. Louis Beecher, of Beecher, Buckmaster, Beecher, Holmes & Lindeman, 
Waterloo, Iowa, for respondent. 


Decision by Thomas J, Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C, 181 et 


seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 23, 1967, by the Packers and Stockyards 


Division (now the Packers and Stockyards Administration), 
United States Department of Agriculture, charging that Tom 


Murray, hereinafter sometimes referred to as the respondent, 


violated the act and the regulations issued thereunder (9 CFR 


201.1 et seq.), hereinafter referred to as the regulations. The re- 
spondent filed an amended answer in which he admits the juris- 
dictional allegations set forth in the complaint, neither admits 


nor denies the remaining allegations, waives oral hearing and the 


report of the Hearing Examiner, and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
on the allegations of the complaint, such order to become effective 


July 14, 1967. The complainant has recommended that the order 
consented to by the respondent be issued. 
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FINDINGS OF FACT 


1. (a) Tom Murray, the respondent, is an individual doing 
business as Cresco Livestock Market, with his principal place of 


business located at Cresco, Iowa. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and op- 
erating the Cresco Livestock Market, Cresco, Iowa, a posted stock- 


yard under the act hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard, and buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture 


as a market agency and dealer to buy and sell livestock in com- 
merce. 


2. Respondent, on or about the dates and in the transactions 
referred to in the tabulation below, sold consigned livestock for 
various consignors at the stockyard on a weight basis for a com- 
mission, and, in connection therewith, (1) weighed the livestock 
at more than their true and correct weights, (2) issued scale 
tickets and buyer’s invoices to the buyer of the livestock on the 
basis of such false weights, and (3) assessed and collected a pur- 


chase price for the livestock on the basis of such false weights. 
Immediately after the sales, the livestock were transported to the 
buyer’s place of business, a distance of approximately 145 miles, 


where the animals were reweighed by the buyer upon unloading. 


A comparison of such reweights with the sales weights derived 


by respondent reflects differences which were greater than could 
have resulted from in-transit shrink of the livestock. 


True and Correct 


Date of No. of Head Sales Weight After 
Sale and and Weight Shipment Difference 
Shipment Description Buycr (Pounds) (Pounds) (Pounds) 
1966 
Feb. 24 72 calves Dubuque 11,850 10,940 920 
Packing Co, 
Dubuque, Iowa 
Mar. 10 55 calves 9,130 8,490 640 


38. Respondent, on or about the dates and in the transactions 
referred to in the tabulation below, sold consigned livestock for 


various consignors at the stockyard on a weight basis for a com- 
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mission, and, in connection therewith, (1) weighed the livestock 
at less than their true and correct weights, (2) issued scale tickets 
and accounts of sale to the consignors of the livestock on the basis 
of such false weights, and (3) paid the consignors the net pro- 
ceeds for the livestock on the basis of such false weights. Im- 
mediately after the sales, the livestock were transported to the 
buyer’s place of business, a distance of approximately 145 miles, 
where the animals were reweighed by the buyer upon unloading. 
A comparison of such reweights with the sales weights derived 
by respondent reflects an in-transit gain in weight, notwithstand- 
ing the fact that the livestock were not fed or watered en route 
to their destination. 


True and Correct 


Date of No. of Head Sales Weight After 

Sale and and Weight Shipment Difference 

Shipment Description Buyer (Pounds) (Pounds) (Pounds) 
1966 

Mar. 24 24 calves Dubuque 3,370 3,530 160 


Packing Co. 
Dubuque, Iowa 


Apr. 7 17 calves = 2,430 2,655 225 
Apr. 14 30 calves a 4,250 4,615 365 
Apr. 21 34 calves - 5,625 5,995 370 
Apr. 28 23 calves ~ 3,830 4,190 860 


4. Respondent, on or about May 5, 1966, in the transactions 
referred to in the tabulation below, sold consigned livestock at the 
stockyard on a weight basis for a commission, and, in connection 
therewith, (1) weighed the livestock at less than their true and 
correct weights, (2) issued scale tickets and accounts of sale to 
the consignors of the livestock on the basis of such false weights, 
and (3) paid the consignors the net proceeds for the livestock on 
the basis of such false weights. 


True and 
Sales Correct 
Weight Weight Difference 
Description Mark Consignors (Pounds) (Pounds) (Pounds) 
1 Calf 153 Alger Rosendahl 140 150 10 
1 Calf 132 Rudar Smith 130 145 15 
and 
1 Calf 131 Ray Owen 115 130 15 
1 Calf 142 Rollie Sabeck 55 65 10 
1 Calf 94 M. R. Severson 105 115 10 
1 Calf 75 Ken White 115 125 10 


1 Calf 156 Harry Wemett 205 215 10 


“ 


~~ 
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True and 
Sales Correct 
Weight Weight Difference 
Description Mark Consignors (Pounds) (Pounds) (Pounds) 
1 Calf 151 Gervase O’Brien 125 145 20 
1 Calf 143 Delbert Bigalk 275 285 10 
1 Calf 67 M. J. Palmersheim 480 490 10 
1 Calf 144 Jim Hyke 400 410 10 
1 Calf 95 F. O. Lovar and 80 100 2 
Lauverne Rinken 
1 Calf 136 Bob Hubka 195 220 25 
1 Calf 157 Ed Miller and 280 295 15 
L. Sarings 


5. Respondent, on or about the dates and in the transactions 
referred to in the tabulation below, sold consigned livestock for 
various consignors at the stockyard on a weight basis for a com- 
mission, and, in connection therewith, (1) weighed the livestock 
at less than their true and correct weights, (2) issued scale tickets 
and accounts of sale to the consignors of the livestock on the basis 
of such false weights, and (3) paid the consignors the net proceeds 
for the livestock on the basis of such false weights. Immediately 
after the sales, the livestock were transported to the buyer’s place 
of business, a distance of approximately 145 miles, where the 
animals were reweighed by the buyer upon unloading. A com- 
parison of such reweights with the sales weights derived by re- 
spondent reflects differences less than would have resulted from 
in-transit shrink of the livestock. 


True and Correct 
Date of No. of Head Sales Weight After 
Sale and and Weight Shipment Difference 
Shipment Description Buyer (Pounds) (Pounds) (Pounds) 


1966 


May 26 30 calves Dubuque 5,360 5,340 20 
Packing Co. 
Dubuque, Iowa 

June 16 31 calves a 5,275 5,250 25 


6. Respondent, in connection with the transactions specified 
in Findings of Fact 2, 3, 4, and 5, failed to keep such accounts and 
records as fully and correctly disclosed all transactions involved 
in his business, in that respondent prepared, and made a part of 
his accounts and records, scale tickets, accounts of sale, and buy- 
er’s invoices showing false weights for the livestock as specified 
in said Findings of Fact. 
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CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3, 4, and 
5, the respondent has willfully violated sections 307 and 312(a) 
of the act (7 U.S.C. 208 and 213(a)), and sections 201.49, 201.55, 
and 201.71 of the regulations (9 CFR 201.49, 201.55, and 201.71). 


By reason of the facts set forth in Finding of Fact 6, the re- 
spondent has willfully violated section 401 of the act (7 U.S.C. 
221). 


Inasmuch as the respondent has consented to the issuance of 
the order set forth below and the complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his livestock transactions in 
commerce, shall cease and desist from: (1) weighing livestock at 
other than the true and correct weights; (2) issuing scale tickets, 
buyer’s invoices, or accounts of sale on the basis of false and in- 
correct weights; (3) assessing and collecting a purchase price 
for livestock on the basis of weights other than the true and cor- 
rect weights; and (4) paying the consignors of livestock on the 
basis of weights other than the true and correct weights. 


Respondent shall prepare and keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions 
involved in his business under the act, including, among other 
things, scale tickets, accounts of sale, and buyer’s invoices which 
show the true and correct weights of livestock sold in commerce. 


Respondent is suspended as a registrant under the act for a 
period of twenty (20) days. 


This order shall become effective on July 14, 1967, and copies 
hereof shall be served upon the parties. 


(No. 11,313) 


In re ANNA FRANKLIN, d/b/a Boss LIVESTOCK MARKET. P&S 
Docket No. 3845. Decided July 13, 1967. 


Market agency—Shippers’ proceeds—Cease and desist—Consent 
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Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, failing to deposit such proceeds in a separate 
bank account and failing to maintain shippers’ proceeds account in con- 
formity with regulations and is ordered to keep records that correctly 
disclose all transactions subject to the act. 


Garrett N. Wyss for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on May 10, 1967, by the Packers and Stockyards Di- 
vision, Consumer and Marketing Service, now the Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging respondent with violations of the Act and the 
regulations thereunder (9 CFR 201.1 et seq.), hereinafter referred 
to as the regulations. 


Respondent filed an answer on June 19, 1967, in which she ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
suance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Anna Franklin, hereinafter referred to as the re- 
spondent, is an individual whose address is Richfield Springs, New 
York. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and op- 
erating the Boss Livestock Market, Richfield Springs, New York, 
a posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on 
a commission basis at the stockyard; and 
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(3) Registered with the Secretary of Agriculture 
as a market agency and dealer to buy and sell livestock in com- 
merce. 


2. Respondent used funds received as proceeds from the sale 
of livestock consigned to her for sale at the stockyard on a com- 
mission basis for purposes of her own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock. 


As of August 31, 1966, respondent had outstanding checks is- 
sued to consignors of livestock, drawn on her custodial bank 
account, in the amount of $14,232.98, and had with which to offset 
such outstanding checks, a bank balance in her custodial bank 
account of $5,294.69, resulting in a deficit of $8,938.24 in funds 
available to pay shippers’ proceeds. 


As of February 28, 1967, respondent had outstanding checks 
issued to consignors of livestock, drawn on her custodial bank ac- 
count, in the amount of $9,139.38, and had with which to offset 
such outstanding checks, a bank balance in her custodial bank ac- 
count of $907.99, resulting in a deficit of $8,231.39 in funds avail- 
able to pay shippers’ proceeds. 


3. Respondent, during the period August 31, 1966, to Febru- 
ary 28, 1967, failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in 
her business as a market agency under the Act in that respondent 
failed to keep and maintain monthly custodial bank account recon- 
ciliations, an accounts receivable ledger, an accounts payable 


ledger, and a general ledger of accounts showing assets, liabilities, 
income, expenses and net worth. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 


Act (7 U.S.C. 208, 213 (a)), and sections 201.40, 201.41 and 201.42 
of the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 


221). Inasmuch as complainant has recommended that the order 
consented to be issued, the order will be issued. 
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ORDER 


Respondent shall cease and desist from (1) using funds re- 
ceived as proceeds from the sale of livestock on a commission basis 
for purposes of her own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers; and (2) failing to deposit the gross proceeds received 
from the sale of livestock on a commission basis in a separate 
bank account designated as “Custodial Account for Shippers’ Pro- 
ceeds” or by some similar identifying designation, and failing to 
maintain such account in conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR 201.42). 


Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions in- 
volved in her business under the Act, including monthly custodial 
bank account reconciliations, an accounts receivable ledger, an 
accounts payable ledger, and a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 11,314) 


In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Decided July 17, 1967. 


Modification of rates and charges 
Respondent is authorized to make the requested modification in its current 
schedule of rates and charges. 
J. Robert Franks for Packers and Stockyards Administration. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 


now operating under an order issued on June 24, 1966 (25 A.D. 
824), authorizing assessment of the current temporary schedule 
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of rates and charges to and including June 30, 1968, unless chang- 
ed by further order before the latter date. 


By a petition filed on June 27, 1967, the respondent requested 


authority to modify, as soon as possible, the current temporary 
schedule of rates and charges by decreasing its yardage rates on 
slaughter livestock consigned direct to packers, and requested that 


the current schedule, as so modified, be continued in effect until 
the present rate order expires. 

Prior to the issuance of the order of June 24, 1966, authorizing 
increases in the rates and charges, notice of the petition therefor 
was published in the Federal Register, and, although interested 


persons were afforded an opportunity to indicate a desire to be 


heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 


scribed by the Secretary or any rates and charges for services 
not heretofore covered by order but involves a decrease in certain 


rates, it is found that further notice and public procedure on this 
order are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 


requested in the petition filed on June 27, 1967, and to assess 
such current schedule, as so modified, during the life of this order. 

The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 


provides that orders of this nature shall not become effective in 


less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 


in less than 80 days. 


This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including June 30, 1968, 
unless modified or extended by further order before the latter 


date, 


Copies hereof shall be served upon the parties. 
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(No. 11,315) 
In re BOB E. GRACE. P&S Docket No. 3820. Decided July 19, 1967. 


Bonding requirements—Suspension of registration—Consent 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in business under the act without being bonded 


therefor and suspending him as a registrant under the act until he com- 
plies fully with the bonding requirements. 


Raymond W. Fullerton for complainant. 
Frank C. Norton, of Norton & Norton, Salina, Kansas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on March 28, 1967, by the Packers and Stockyards 
Division (now the Packers and Stockyards Administration), 


United States Department of Agriculture, charging that Bob E. 


Grace, hereinafter sometimes referred to as the respondent, has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations. 


On July 17, 1967, the respondent filed an amended answer in 


which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order con- 


taining findings of fact and conclusions based upon the allegations 


set forth in the complaint. Complainant has recommended that 
the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Bob E. Grace, the respondent, is an individual whose 
address is Minneapolis, Kansas. 


(b) Respondent at all times material herein was: 
(1) Engaged in the business of buying livestock in 


commerce on a commission basis; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 
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2. The surety bond which was maintained by respondent to 
secure the performance of his obligations as a registrant under 
the Act was terminated on September 15, 1966. Respondent, by a 


certified letter dated September 20, 1966, was notified that he 
would have to comply with the bonding requirements under the 


Act and the regulations if he continued to engage in the business 


of a market agency. Notwithstanding such notice, respondent has 
continued to engage in the business of buying livestock in com- 
merce, as a market agency, without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 


regulations. 
CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 


has willfully violated section 312(a) of the Act (7 U.S.C. 213(a)) 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 

Inasmuch as the respondent has consented to the issuance of a 


specified order and the complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without maintaining a reasonable 


bond or its equivalent, as required under the Act and the regula- 
tions. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 


the regulations. When respondent has complied fully with such 
requirements, a supplementary order will be issued in this pro- 
ceeding terminating this suspension. 

Copies hereof shall be served upon the parties, and this order 


shall become effective on the sixth day after service thereof upon 
the respondent, 
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(No. 11,316) 


In re L. MILAN ASHCRAFT. P&S Docket No. 3853. Decided July 24, 
1967. 


Failure to pay—Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock purchased and issuing insufficient funds 
checks in payment of such livestock and is suspended as a registrant 


for a period of 30 days. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), hereinafter referred to as the Act, instituted by a com- 


plaint filed May 23, 1967, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charg- 
ing that respondent violated certain provisions of the Act and 


the regulations thereunder (9 CFR 201.1 et seq.). 


On July 7, 1967, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and the re- 


port of the Hearing Examiner, and consents to the issuance of a 


specified order with findings of fact and conclusions based on the 


allegations of the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) L. Milan Ashcraft, hereinafter referred to as the re- 
spondent, is an individual whose address is Spencer, Nebraska. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling 


livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock in commerce. 
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2. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce, and in purport- 


ed payment therefor issued checks which were returned unpaid 
by the bank upon which they were drawn because respondent did 


not have sufficient funds on deposit in the account upon which 
such checks were drawn. 


Date of Date of No. of Purchased Amount 
Purchase Check Head at of Check 
1966 1966 
September 1) September 16 35 Corsica Livestock $2,049.05 
September 8) Sales Co. 
1967 1967 


January 2 January 2 57 Gettysburg Livestock 2,810.54 
Sales Co., Inc. 


38. Respondent, on or about the dates and in the transactions 
set forth below and in the transactions set forth in Finding of 
Fact 2 above, purchased livestock in commerce and failed to pay 
the full purchase price of such livestock. 


Date of No. of Purchased Purchase Amount 
Purchase Head From Price Unpaid 
1966 
January 27 3 Corsica Livestock Sales Co. $ 132.60 $ 132.60 
March 3 11 Corsica Livestock Sales Co. 388.82 388.82 


September 1) 35 Corsica Livestock Sales Co. 2,049.50 543.58 
September 8) 


November 22 24 Burke Livestock Auction Co. 438.57 438.57 
1967 
January 2 57 Gettysburg Livestock Sales $2,810.54 $2,810.54 
Co., Inc. 
January 17 46 Burke Livestock Auction Co. 877.88 877.88 
January 24 5 Burke Livestock Auction Co. 269.47 269.47 
January 27 146 Wagner Livestock Sales Co. 6,680.43 732.02 
January 31 39 Burke Livestock Auction Co. 1,998.41 78.63 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
herein, it is concluded that respondent has wilfully violated section 
312(a) of the Act (7 U.S.C. 213(a)) and section 201.43(b) of the 
regulations (9 CFR 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


w twos 
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ORDER 
Respondent shall cease and desist from: 


(1) Failing to pay, when due, the full purchase price of live- 


stock purchased in commerce; and 


(2) Issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 


deposit in the bank account upon which they are drawn to pay 
such checks. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This order shall become effective on the sixth day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 11,317) 


In re MADRAS LIVESTOCK AUCTION, INC. P&S Docket No. 3716. 
Decided July 24, 1967. 


Market agency and dealer—Mariked up prices—Failure to disclose ownership 
of livestock—Failure to follow rate schedule—Aiding other dealer— 
Suspension of registration 


Respondent is ordered to cease and desist from accounting to persons for 
whom purchases are made on commission basis at prices higher than 
paid by respondent and failing to issue full, true and correct accountings 
to such persons, giving financial or bookkeeping aid to another dealer, 
filling orders for purchase of livestock out of consignments with own 
livestock without disclosing such ownership, charging different compen- 
sation for livestock services than specified in its tariff and issuing untrue 
or incomplete accounts of sale to consignors and is suspended as a 
registrant under the act for a period of 15 days. 


Mrs. Dona S. Kahn for complainant. 
Mr. C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondent. 
Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
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seq.), instituted by a complaint filed August 1, 1966, by the Act- 
ing Director, Packers and Stockyards Division (presently the 
Packers and Stockyards Administration), Consumer and Market- 
ing Service, United States Department of Agriculture. The com- 
plaint charges that during the period June through October 1965, 
respondent, a registered market agency and dealer, financed the 
purchases of, and provided bookkeeping services to, another reg- 
istered dealer, failed to issue appropriate accountings to buyers 
for whom it was buying livestock on a commission basis and to 
consignors of livestock to its stockyard, and collected buying 
charges in amounts less than those specified in its tariff, in viola- 
tion of the act and the regulations issued thereunder. 


Respondent filed an answer August 25, 1966, in which it gen- 
erally denies the substantive allegations of the complaint. An oral 
hearing was held November 3 and 4, 1966, at Madras, Oregon, 
before John Curry, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture. Mrs. Dona 
Kahn, Office of the General Counsel, United States Department 
of Agriculture, represented complainant and respondent was 
represented by C. T. ‘Tad’ Sanders, Attorney at Law, Kansas 
City, Missouri. Complainant called 6 witnesses and offered 25 
exhibits or series of exhibits. Respondent called 3 witnesses and 
offered 6 exhibits. After the hearing, briefs were filed by the 
parties. On April 26, 1967, the hearing examiner filed a report 
recommending that respondent be found to have violated the act 
as charged, be ordered to cease and desist from such violations 
and be suspended as a registrant under the act for a period of 15 
days. Respondent filed exceptions to the hearing examiner’s re- 
port and oral argument was held before the Judicial Officer in 
Washington, D. C. July 11, 1967. 


FINDINGS OF FACT 


1. Respondent, Madras Livestock Auction, Inc., is a corpora- 
tion with its offices and principal place of business at Madras, 
Oregon. Respondent is now and was at all times material herein 
engaged in business as a dealer and market agency registered 
with the Secretary under the act to buy and sell livestock in com- 
merce for its own account and to buy and sell livestock on a com- 
mission basis at the Madras Livestock Auction, Inc., stockyard, 
Madras, Oregon, a posted stockyard subject to the provisions of 
the act, and to buy livestock on a commission basis otherwise in 
commerce. Respondent owns and operates the stockyard. 
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2. Respondent was incorporated in June 1963. Paul Schoen is 
president of respondent corporation and owns 51 percent of the 
outstanding stock. Schoen operated the Madras Livestock Auction, 
Madras, Oregon, for five years prior to 1963 as the sole proprietor 
thereof. Schoen’s market agency and dealer operations as the 
Madras Livestock Auction were essentially the same type as those 
conducted by the corporate respondent under Schoen’s guidance 
and direction. 


3. In June 1965, respondent had an agreement or arrange- 
ment with Raymond Bean, a livestock feeder, pursuant to which 
respondent purchased 20 head of heifers on a commission or 
agency basis “to finish up a load” of cattle being trucked to Bur- 
ley, Idaho. Bean agreed to pay respondent its purchase price of 
the cattle based on its purchase weights, 25 cents per hundred- 
weight commission, and any expenses incurred in connection 
therewith. 


4. Respondent purchased the 20 head of heifers referred to in 
Finding of Fact 3 from Kenneth Binder on June 10, 1965, at a 
cost of 21 cents per hundredweight, for a total of $2,204.35, and 
arranged to have the cattle shipped to Idaho. In connection with 
this transaction, respondent prepared and issued to Bean, and 
collected from Bean upon the basis of, an accounting disclosing 
that the 20 heifers were purportedly purchased at 2114 cents per 
hundredweight, or a total cost of $2,264.02, and that respondent 
was entitled to a buying commission of $26.33 plus expenses for 
feed. 


5. In September 1965, respondent had an agreement or ar- 
rangement with Clark Cattle Company, Sioux City, Iowa, pursuant 
to which respondent would purchase livestock for Clark on a com- 
mission or agency basis and ship them to Clark at Sioux City. 
Clark Cattle Company agreed to pay respondent its purchase price 
of the livestock based on its purchase weights, 25 cents per hun- 
dredweight commission, and feed and freight charges. 


6. Respondent, pursuant to its agreement or arrangement to 
supply Clark with livestock, referred to in Finding of Fact 5, 
purchased livestock as follows: 


Date Purchased No. of Purchase Price 
1965 From Head Paid by Respondent 
Sept. 18 Hugh Wahl 15 20% cents per lb. 


Hugh Wahl 15 23% cents per lb. 








PACKERS AND STOCKYARDS ACT, 1921 
Cite as 26 A.D. 739 


Date Purchased No. of Purchase Price 

1965 From Head Paid by Respondent 

Sept. 30 Less Robertson 13 $ 1,735.35 

Adam Hofsetter 16 1,791.55 

Hugh Robertson 24 8,121.95 

Redmond Auction 81 6,657.37 

Company Owned 25 2,867.36 

Total 159 $16,173.58 


a 


7. Respondent, pursuant to its agreement or arrangement to 
supply Clark with livestock, referred to in Finding of Fact 5, 
shipped the livestock purchased from the suppliers referred to in 
Finding of Fact 6 to Clark Cattle Company at Sioux City, Iowa. 
In connection with such transactions, respondent prepared and 
issued to Clark Cattle Company, and collected from said company 
upon the basis of, accountings disclosing that: 


(a) The 80 head of livestock purchased on September 18, 
1965, at an actual price of 2014 cents for 15 head and 2314 
cents for 15 head per pound, were purportedly purchased for 
a price of 21 cents and 23.75 cents per pound, respectively, 
and that respondent was entitled to a buying commission of 


$51.63, plus freight and feed charges. 


(b) The 159 head of livestock purchased on or about 
September 30, 1965, at an actual price of $16,173.58, were 
purportedly purchased for a price of $16,275.73, and that 
respondent was entitled to a buying commission of $190.50, 
plus freight and feed charges. 


8. In 1965, respondent had an agreement or arrangement with 
Harry Tyler, Bend, Oregon, a registered dealer, pursuant to which 
respondent would pay for the livestock purchased by Tyler, resell 
the livestock for his account at the stockyard, and account to him 
for profits or losses resulting from the financed transactions. 


9. Pursuant to the agreement or arrangement referred to in 
Finding of Fact 8, respondent paid for livestock purchased by 
Tyler, and issued accountings to him following the resale of such 
livestock at the stockyard, as follows: 


Date of Purchase No. of Amount of Profit on 
1965 Head Purchase Resale 

Aug. 3 13 $ 1,673.72 $ 40.68 
Aug. 10 41 4,901.78 103.38 
Aug. 17 36 5,060.67 45.41 


Aug. 23 128 13,467.16 142.44 











MADRAS LIVESTOCK AUCTION, INC. 743 
Cite as 26 A.D. 739 


10. In 1965, respondent had arrangements or agreements 
whereby it undertook to fill orders out of consignments at the 
stockyards for various buyers. In connection therewith, respondent 
accounted to each buyer on the basis of the final price bid at the 
auction, to which was added a buying charge. Respondent purchas- 
ed livestock at various country locations, consigned such livestock 
to its sale, and used the livestock to fill such purchase orders as 
follows: 


Date No. of No. of Head 
1965 Head Purchased For Owned by Respondent 
March 10 82 Raymond Bean 82 

June 2 60 Earl Pryor 31 

June 2 80 Raymond Bean 41 

Aug. 31 131 Clark Cattle Co. 77 

Sept. 15 26 Clark Cattle Co. 16 

Sept. 15 75 H. R. Bowen 66 

Sept. 22 62 Raymond Bean 20 

Oct. 27 157 Raymond Bean 89 


In accounting to the respective buyers, respondent issued pur- 
chase invoices which failed to disclose that respondent owned any 
of the livestock. 


11. At all times material herein respondent’s tariff provided 
for ‘fan expense charge for obtaining livestock for off market 
buyers from consignments .. .” Respondent used consigned live- 
stock to fill orders, and charged and collected buying charges in 
amounts less than those specified in the tariff which respondent 
had filed with the Secretary and which was in effect at the time 
of the transactions, as follows: 


Date No.of Con- Amount Amount Specified 
1965 Purchased For signed Head Charged in Tariff 
June 2 Raymond Bean 39 $ 39.00 $ 58.50 
Aug. 31 Clark Cattle Co. 54 83.89 106.00 
Sept. 15 H. R. Bowen 9 15.04 18.00 
Oct. 27 Raymond Bean 67 74.92 89.50 


12. Respondent sold consigned livestock at the stockyard and 
in connection therewith issued accountings to the consignors 
which failed to disclose the true buyers of such livestock, but in- 


stead showed fictitious names or designations as the buyers, as 
follows: 
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Buyer 
Designated 
Date No.of on Account 
1965 Consignor Head of Sale Actual Buyer 
Oct. 27 Northern Bros. 6 Steve #50 Madras L.S.A., 


Inc./Bean 
9 Steve #50 Madras L.S.A., 
Inc./Bean 


Aug. 25 Babler Bros. 6 Eastern Madras L.S.A., 
Inc./Clark Cattle Co. 
Paul Lewis 3 Eastman Madras L.S.A., 


Ine./Clark Cattle Co. 
3 Eastman Madras L.S.A., 
Inc./Clark Cattle Co. 
June 16 Charles Miller 20 Evans #2 Madras L.S.A., 
Inc./Bean 


15 Evans #2 Madras L.S.A., 


Inc./Bean 

3 Evans #2 Madras L.S.A., 
Inc./Bean 

June 16 Vernon B. Eskin 1 Evans #2 Madras L.S.A., 
Inc./Bean 


June 16 Howard & Jim Newbill 


bo 


Evans #2 Madras L.S.A., 
Inc./ Bean 


13. By letter dated August 10, 1960, K. I. Snider, then District 
Supervisor of the Packers and Stockyards Division, advised Paul 
Schoen, then owner of Madras Livestock Auction, now respond- 


ent’s president and majority stockholder, of various violations of 
the act and regulations uncovered by an audit, which violations 


had been discussed with Schoen. The letter confirmed these dis- 


cussions and the fact that Schoen had agreed to “discontinue fi- 
nancing dealers .. .,’’ and had also agreed to “list names of pur- 
chasers on accounts of sales .. .”’ and “correct names of buyers 


on invoices...” Schoen read the contents of the letter and agreed 
to comply with the cited requirements. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3-7, re- 


spondent willfully violated sections 307 and 312 (a) of the act (7 
U.S.C. 208 and 213 (a)) and section 201.44 of the regulations is- 
sued thereunder (9 CFR 201.44). See, e.g., In re Charles B. Ganey, 
15 A.D. 383 (1956) ; In re W. D. Anderson, 26 A.D. 615 (1967). 


Respondent characterizes its role in the transactions involved as 
that of a dealer rather than a market agency purchasing livestock 
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on order for a principal or principals. However, that was not the 
understanding of the individuals with whom respondent dealt in 
the transactions involved, Raymond Bean and Glenn Clark, the 
documentary evidence in connection with such transactions does 
not support respondent’s contentions in this regard and is, in 
fact, contradictory thereto, and the hearing examiner who was 
in a position to observe the demeanor of respondent’s witnesses 
placed little or no credence in their testimony with respect to 
respondent’s status in such transactions. See, e.g. Great Western 
Food Distributors v. Brannan, 201 F.2d 476, 479 (7th Cir. 1953) ; 
Ohio Associated Tel. Co. v. National Labor Relations Board, 192 
F. 2d 664, 668 (6th Cir. 1951); In re Davenport Packing Com- 
pany, Inc., 20 A.D. 188 (1961). Further, respondent also willfully 
violated such sections of the act and the regulations issued there- 
under by virtue of the facts set forth in Finding of Fact 10. Cf., 
e.g., In re Packer Order Buyers, Inc., 25 A.D. 25 (1966). Clearly, 
the principals in those transactions should have been informed 


that respondent utilized its own livestock to fill orders out of con- 
signments. 


In addition, the facts set forth in Finding of Fact 12 admittedly 
constitute violations of sections 307 and 312 (a) of the act and 
section 201.43 (a) of the regulations issued thereunder (9 CFR 
201.43 (a)). Also, the financing of the livestock purchases of, and 
the furnishing of bookkeeping services to, a registered dealer, 
Harry Tyler, constitutes willful violations of sections 307 and 
312 (a) of the act and section 201.61 (a) of the regulations is- 
sued thereunder (9 CFR 201.61 (a)) (Cf., e.g., In re LeRoy O. 
Breiner and Denzil Hine, d/b/a Square Deal Livestock Commis- 
sion Company, 23 A.D. 59 (1964); In re William O. Verschoor 
and William E. Verschoor, Jr., d/b/a Wood Brothers, 24 A.D. 
487 (1965)) and respondent’s failure to charge customers for 
whom it purchased livestock on a commission basis at the stock- 
yard the buying commission specified in its rate schedule then in 
effect, as set forth in Finding of Fact 11, constitutes violations 
of sections 306 (f), 307 and 312 (a) of the act (7 U.S.C. 207 (f), 
and 208 and 2138 (a) ). See, e.g., In re W. I. Bowman, d/b/a Capital 
Stock Yards, Camden Stock Yards and Tri-County Stock Yards, 
23 A.D. 1074, 1088 (1964), affirmed 363 F.2d 81 (5th Cir. 1966) ; 
In re H. M. Walker, d/b/a Maysville Stock Yards, 19 A.D. 157 
(1960). Here again, respondent characterizes its relationship with 
Tyler and the transactions involving the charging of commissions 
for the performance of buying services as other than that found 
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herein. The record does not support respondent’s contentions and 
the hearing examiner gave no credence to the testimony of its 
witnesses in connection therewith. 

Respondent should, of course, be ordered to cease and desist 
from the violations of section 312 (a) found herein. Further, 


respondent should be suspended as a registrant under the act 
for a period of 15 days, as recommended by complainant and the 
hearing examiner. 


All contentions of the parties presented for the record have been 


considered and, whether or not specifically mentioned herein, any 


suggestions, requests, etc., inconsistent with this decision are 
denied. 


ORDER 


Respondent, its officers, directors, agents and employees, direct- 
ly or through any corporate or other device, in connection with 
respondent’s operations as a dealer and market agency in com- 


merce, shall cease and desist from: 


(1) Accounting to persons for whom purchases are made on a 


commission basis at prices higher than the prices paid by re- 
spondent for such purchases; 


(2) Failing to transmit or deliver to persons for whom pur- 
chases of livestock are made on a commission basis a full, true, 
and correct accounting of such purchase transactions; 


(3) Financing the livestock purchases of, or furnishing book- 
keeping services to, independently operated and separately reg- 


istered dealers; 


(4) Filling orders for the purchase of livestock out of consign- 
ments with livestock owned by it or its officers, employees, or 
principal stock owners, without disclosing to the persons for 


whom such purchases are made the true ownership of such live- 
stock ; 


(5) Charging, demanding or collecting a greater or lesser or 
different compensation for livestock services furnished by it as a 


posted stockyard than the rates and charges specified in its tariff 


filed with the Secretary and in effect at the time such services 
are furnished; and 


ROCK ISLAND AUCTION SALES, INC. TAZ 
Cite as 26 A.D. 747 


(6) Issuing accounts of sale to consignors of livestock which 
accounts fail to show the full, true and correct names of the pur- 
chasers of the consigned livestock. 


Respondent is suspended as a registrant under the act for a 


period of 15 days. 


This order shall become effective on the 20th day after the 
date thereof and copies hereof shall be served upon the parties. 


(No. 11,318) 


In re RoCK ISLAND AUCTION SALES, INC. P&S Docket No. 3836. 


Decided July 24, 1967. 


Market agency—Minimum price guaranty—Accounts of sale— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from guaranteeing minimum prices 
for which respondent wiil sell livestock consigned to it for sale and 
issuing accounts of sale to owners or consignors of livestock that fail 


to show the actual prices for which consigned livestock were sold, and 
is suspended as a registrant under the acti for 10 days. 


Samuel J. Harris for complainant. 


Cyrus Churchill, of Oakleaf & Churchill, Moline, Ill., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 24, 1967, by the Acting Director, Packers 
and Stockyards Division, Consumer and Marketing Services, now 


the Packers and Stockyards Administration, United States De- 


partment of Agriculture, charging that the respondent violated 
certain provisions of the Act and the regulations thereunder (9 
CFR 201.1 et seqg.), hereinafter referred to as the regulations. 


On July 17, 1967, respondent filed an amended answer in which 


it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the is- 
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suance of a specified order with findings of fact and conclusions 
based on the allegations of the complaint. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Rock Island Auction Sales, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at 34th and 7th Street, Rock Island, Illinois. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and op- 
erating the Rock Island Auction Sales, Inc., Rock Island, Illinois, 
a posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on 
a commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture 
as a market agency and dealer. 


2. Respondent, on or about the dates and in the transactions 
set forth below, in connection with the sale on a commission basis 
of consigned livestock, at the stockyard, guaranteed to the own- 
ers or consignors thereof the minimum price or prices for which 
respondent would sell such livestock. 


Date Owner or No. of Head Price Guaranteed 
1965 Consignor per cwt. 
December 12 Ray Moore 48 $24.25 for 24 
24.00 for 24 
December 12 Hans Hinricksen 32 24.50 
December 12 Leo Spain 22 25.00 
1967 
January 2 Leo Spain 22 25.00 
January 16 Don Wendel 94 25.75 for 91 
25.25 for 3 
January 16 Henry & Gilbert Jacobsen 11 25.50 
January 23 Paul Spain 28 25.75 
January 23 James E. Rumann 52 25.75 for 29 
26.00 for 23 
January 23 3ernhardt E. Beitel 29 25.00 


3. Respondent, at the stockyard, on or about the dates and 
in the transactions set forth below, in connection with the sale of 
consigned livestock sold on a commission basis, issued accounts of 
sale to the owners or consignors of the livestock, which accounts 
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failed to show the correct prices for which the livestock were 
sold by respondent. 





Date No. of Owner or Shown as Actual 
1966 Head Consignor Selling Price Selling Price 
cwt. ew. 
December 12 48 Ray Moore 24 for 24.25 22 for 24.15 
24 for 24.00 2 for 24.05 
23 for 24.60 
1 for 23.65 
December 12 82 Hans Hinricksen 24.50 
24.40 
December 12 22 Leo Spain 25.00 24.90 
1967 
January 2 22 Leo Spain 25.00 21 for 24.95 
1 for 24.10 
January 16 94 Don Wendel 91 for 25.75 12 for 23.35 
23 for 25.45 
30 for 25.70 
26 for 25.65 
8 for 24.45 
January 16 41 Henry & Gilbert 25.50 27 for 25.35 
Jacobsen 12 for 25.10 
2 for 24.05 
January 23 28 Paul Spain 25.75 25.35 
January 23 52 James E. Rumann 23 for 26.00 23 for 25.55 
29 for 25.75 22 for 25.45 
6 for 25.40 
1 for 25.55 
January 23 29 3ernhardt E. Beitel 25.00 24.85 


CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 2 and 3 
herein, it is concluded that respondent has wilfully violated sec- 
tions 307 and 312(a) of the Act (7 U.S.C. 208, 213{a)) and sec- 
tions 201.64 and 201.43(a) of the regulations (9 CFR 201.64, 
201.43 (a) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


respondent, its officers, directors, agents, and employees, direct- 
ly or through any corporate or other device, shall cease and desist 
from (1) guaranteeing to the owners or consignors of livestock 
the minimum price or prices for which respondent will sell live- 
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stock consigned to respondent for sale, in commerce, on a com- 
mission basis; and (2) issuing accounts of sale to the owners or 
consignors of livestock which accounts fail to show the actual 
prices for which the consigned livestock were sold, as well as all 
other appropriate information required by the regulations. 


Respondent is suspended as a registrant under the Act for a 
period of 10 days from and after the effective date of this order. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 
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(No. 11,319) 


DE VITA FRUIT Co. v. CHARLIE MACcIocIl. PACA Docket No. 2-415. 
Decided July 6, 1967. 


Terms of payment—Breach of agreement-—Admission of liability 


Where respondent, admitting liability for shipments of various fruits and 
vegetables, breached agreement for payment of his account, reparation 
awarded complainant against respondent for balance owing on the 
account. 

Charles W. Daley, Lima, Ohio, for complainant. 

Respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,117.15 in connection 
with shipments of perishable agricultural commodities in inter- 
state commerce. 


A copy of the Department’s report of investigation was served 
upon complainant. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondent. Re- 
spondent filed an answer to the complaint, denying liability for 
the amount claimed in the complaint but, in effect, admitting lia- 
bility for a lesser amount, and also alleging a new agreement be- 
tween the parties for installment payments. 


Since the amount involved herein does not exceed $1,500, the 
issues were submitted in accordance with the shortened procedure 
provided in the Rules of Practice (7 CFR 47.20). Under this pro- 
cedure, complainant was given an opportunity to submit addi- 
tional evidence in the form of an opening statement and respondent 
was given time to file an answering statement, but neither party 
filed an additional statement. 


FINDINGS OF FACT 


1. Complainant, De Vita Fruit Co., is a corporation whose 
address is P. O. Box 355, Lima, Ohio. 


2. Respondent is an individual, Charlie Macioci, whose address 
is 901 Harrison Avenue, Lancaster, Ohio. At the time of the 
transactions involved herein, respondent was licensed under the 
Act. 


3. On or about March 28, 1966, March 29, 1966, April 1, 1966, 
and April 6, 1966, complainant in the course of interstate com- 
merce sold to respondent various perishable agricultural com- 
modities, including lettuce, carrots, cabbage, parsley, celery, 
tomatoes, potatoes, onions, cucumbers, strawberries, bananas and 
apples, at various prices totaling $1,871.05, f.o.b. shipping point. 


4. Complainant delivered to respondent, on or about the dates 
of sale, the commodities referred to in Finding of Fact 3, all of 
which were purchased by complainant outside the State of Ohio. 
Respondent accepted the commodities and has paid complainant a 
total of $813.90. The balance of $1,057.15 remains due and unpaid. 


5. The formal complaint was filed on November 8, 1966, which 
was within 9 months after accrual of the causes of action herein. 
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CONCLUSIONS 


The principal controversy between the parties, as disclosed by 
the pleadings, relates to the amount due complainant from re- 
spondent. Respondent does not deny in his answer that he is in- 
debted to complainant for the perishable commodities purchased 
from complainant. In fact, his answer constitutes an admission 
of liability, but for a lesser amount than that claimed in the com- 
plaint. Respondent alleges that complainant agreed to accept 
weekly payments until the account was paid. It appears, however, 
that respondent breached the agreement, and it does not affect 
the decision reached herein. 


On the basis of the record, we conclude that respondent has 
violated Section 2 of the Act in failing to pay complainant the 
balance due on the purchase prices of the commodities in ques- 
tion. According to respondent’s answer, he made payments total- 
ing $60.00 on account after the complaint was filed. Complainant 
has notified the Department that respondent is correct as to the 
additional payments and states that there is now due and owing 
on the account a balance of $1,057.15. Complainant should be 
awarded reparation in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,057.15, with interest thereon 
at the rate of 6 percent per annum from May 1, 1966, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,320) 


S. L. DOUGLASS v. BEN GATZ Co. PACA Docket No. 2-322. De- 
cided July 6, 1967. 


Contract term—F.o.b. transaction—Breach of suitable shipping condition 


Where complainant failed to establish an f.o.b. inspection and acceptance 
final contract and breached warranty of suitable shipping condition and 
respondent accepted the shipment, respondent liable for contract price 
less damages sustained. As the fruit was promptly resold at auction 
the amount remitted to complainant plus respondent’s damages at least 
equal the contract price, nothing further is owing and complaint dis- 
missed. 
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Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,293.17 in connection 
with a transaction involving a shipment of grapes in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and respond- 
ent filed an answer admitting the purchase of a piggy back van 
of grapes at $1.25 per lug, but denies the contract terms were 
as alleged by complainant. Since the amount involved herein does 
not exceed $1,500, the issues were submitted in accordance with 
the shortened procedure provided in the Rules of Practice (7 
CFR 47.20). Pursuant to such procedure, complainant filed an 
opening statement. Respondent was given an opportunity to sub- 
mit an answering statement but did not do so. Complainant filed a 
brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Sidney Lanier Douglass, do- 
ing business as S. L. Douglass, whose address is P. O. Box 488, 
Exeter, California. 


2. Respondent, Ben Gatz Co., is a corporation whose address 
is 1483 West Shaw Avenue, Fresno, California. At the time of 
the transaction involved here, respondent was licensed under the 
Act. 


3. On or about February 11, 1966, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
piggy back van containing 1,400 lugs of Regatta brand, unclassifi- 
ed Emperor grapes, at an agreed price of $1.25 per lug, for a 
total invoice price of $1,750.00, f.o.b. shipping point. The con- 
tract called for grapes containing less than 14 of 1% decay at 
shipping point. 


4. On February 14, 1966, complainant shipped from Exeter, 
California, in piggy back van SFTZ 500527 to respondent at New 
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York, New York, 1,400 lugs of Regatta brand Emperor grapes. 
Inspection showed less than 14 of 1% decay in the grapes. 


5. The grapes arrived at destination in New York on or about 
February 23, 1966, and were inspected by a United States De- 
partment of Agriculture inspector at 1 p.m. that day. The report 
of this inspection, which was restricted to lading in four stacks 
adjacent to the rear doors, shows condition of the grapes as fol- 
lows: 


“Condition: Berries are generally firm and firmly attached. 
1% shattered berries. In most lugs no wet berries, in few 10 
to 15% of berries are wet and sticky occurring in bunches 
in contact with decayed and leaking berries. In most lugs 3 
to 10 decayed berries, in many 1 to 22%, none in some, aver- 
ages 4% Gray Mold Rot in various stages, mostly advanced.” 


6. Complainant sent respondent an invoice listing 1,400 lugs 
Regatta brand Emperor grapes, at $1.25 per lug, “‘f.o.b. inspec- 
tion and acceptance final.” On February 23, respondent wired 
complainant as follows: 


“WE BOUGHT TWO CARS OF GRAPES FROM YOU ON 
2/14 SFTZ 500527 AND 2/21 PFE 160117. JUST NOTIC- 
ED AFTER PAYING INVOICE IT READS FOB INSPEC- 
TION AND ACCEPTANCE FINAL. ON CAR PFE 160117 
HAVE NOT RECEIVED INVOICE FROM YOU. THIS NOT 
TERMS OF SALE. WILL NOT ACCEPT CAR PFE 160117 
UNDER THESE TERMS. NOT SURE IF TOO LATE TO 
DENY CAR OUT 2/14. ABSOLUTELY REFUSE TO AC- 
KNOWLEDGE THESE TERMS OF SALE ON CAR OUT 
2/21.” 


7. Later in the day, February 23, 1966, respondent sent com- 
plainant a second wire, as follows: 


“In ADDITION TO PREVIOUS WIRE ON VAN SFTZ 
500527 OUT 2/14 TERMS WRITTEN ON INVOICE NOT 
TERMS DISCUSSED WITH YOU AND THIS OFFICE. 
BOUGHT GRAPES US +1 CONDITION WITH ASSUR- 
ANCES OF GOOD ARRIVAL. CAR ARRIVED IN BAD 
CONDITION AND WILL DISPOSE TO BEST ADVANT- 
AGE. HOLDING YOU RESPONSIBLE FOR ANY LOSS.” 


8. On February 23, 1966, complainant wired respondent in a 
telegram reading as follows: 
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“TERMS OF SALE FOR THESE REGATTA BRAND UN- 
CLASSIFIED EMPEROR GRAPES WERE THOROUGH- 
LY DISCUSSED WITH AND UNDERSTOOD BY YOUR 
DICK MONROE. WE SPECIFICALLY STATED WOULD 
NOT STAND FOR ANY REJECTIONS IN NEW YORK 
AND BOTH AGREED TERMS OF SALE BASED ON GOV- 
ERNMENT INSPECTION OF LESS THAN 14 OF 1% DE- 
CAY AT SHIPPING POINT WOULD BE FOB INSPEC- 
TION AND ACCEPTANCE FINAL. THESE TERMS 
HAVE BEEN ON ALL OUR INVOICES BEGINNING 
WITH FIRST CAR JANUARY 11th SECOND CAR FEBRU- 
ARY 8th AND LAST TWO CARS FEBRUARY 14th AND 
FEBRUARY 21st IN ACCORDANCE WITH OUR MUTUAL 
UNDERSTANDING WITH MONROE. THIS IS TO AD- 
VISE YOU THAT WE EXPECT PAYMENT IN FULL FOR 
ALL CARS.” 


9. Respondent disposed of the shipment of grapes by auction 
sale at New York and remitted to complainant the net proceeds 
of $456.88. No further payment has been made in connection with 
the grapes involved herein. 


10. The formal complaint was filed on July 26, 1966, which 
was within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The principal controversy between the parties concerns the 
terms of the contract of purchase and sale. Complainant alleges 
that the grapes were sold to respondent after a thorough dis- 
cussion of the proposed contract with respondent’s Richard Mon- 
roe, and that it was agreed the sale was on an f.o.b. inspection 
and acceptance final basis. Complainant contends that Monroe 
stated during the negotiations that if complainant secured a Gov- 
ernment inspection at shipping point showing less than 14 of 1% 
decay that would be satisfactory. The grapes shipped were in- 
spected at shipping point and were reported to contain less than 
14 of 1% decay. Respondent denies that the contract was on an 
f.o.b. inspection and acceptance final basis, and vigorously con- 
tends that it has never purchased grapes on an f.o.b. inspection 


and acceptance final basis. Respondent’s Ben Gatz states that 


respondent’s bookkeeper pays invoices as they come in and has 
no knowledge of unusual terms which might be typed on the in- 
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voice. Gatz also states that complainant did not talk with Mr. 


Monroe concerning the car in question, but that Ben Gatz per- 
sonally bought and discussed this particular load and that the 


term “f.o.b. inspection and acceptance final’? was not mentioned 
to him. 


As the moving party and the party alleging the controversial 


term of the contract, complainant has the burden of proving the 


same by a preponderance of the evidence. Complainant’s evidence 
in support of his claim of f.o.b. inspection and acceptance final 
consists of a copy of the invoice bearing the typed notation 


“f.o,b. inspection and acceptance final” and three sheets of typed 


material designated “Deposition of Frank Moyer, Sales Manager 
of S. L. Douglass,” attached to the complaint as Exhibit No. 1, 
and a single typed sheet attached to the opening statement desig- 
nated as “Supplemental Deposition of Frank Moyer, Sales Man- 


ager for S. L. Douglass”. Neither of these alleged depositions is 


sworn to, nor is either of them signed by Frank Moyer. Certainly 
they are not depositions by any stretch of the imagination. They 
appear to be nothing more than self-serving typed statements in- 
serted in the record by complainant, and which have no evidenti- 


ary value. The mere fact that complainant had the words “in- 


spection and acceptance final’ typed on the invoice does not make 
this term a part of the contract. Mexican Produce Co. v. World 
Wide Produce Co., 22 A.D. 859. Therefore, and in view of re- 


spondent’s denial that the contract was on an f.o.b. inspection and 


acceptance final basis, and the fact that respondent registered 


such denial by sending complainant the telegrams set forth in 
Findings of Fact Nos. 6 and 7, and the further fact that an un- 
usual term such as the one in question requires definite proof, 


we conclude that complainant has failed to sustain the burden 
of proving that the grapes were sold to respondent on an f.0o.b. 


inspection and acceptance final basis. We conclude that the con- 
tract was the usual f.o.b. transaction. 


The contract between the parties did not specify any grade, but 


instead called for unclassified grapes. Under this type of con- 
tract, that is, f.o.b. shipping point with no grade designated, 
complainant warranted that the grapes would be in suitable ship- 
ping condition, which means that complainant warranted that 
the grapes if handled under normal transportation service and 
conditions would arrive without abnormal deterioration at the 
destination specified in the contract. The question to determine at 
this point is whether the grapes met the suitable shipping con- 
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dition warranty. On the basis of the condition quoted in Finding 
of Fact 5 from the inspection certificate issued upon arrival at 


destination, it is our opinion that the grapes were not in suitable 
shipping condition. We do not believe that grapes showing as 
high as 15% wet and sticky and from 1 to 22% decayed berries, 
with an average of 4% Gray Mold Rot, mostly in advanced stages, 


can be considered as having been in suitable shipping condition, 


in view of the fact that the evidence indicates normal transporta- 
tion service and conditions prevailed and that shipping point in- 
spection showed less than 14 of 1% decay. We conclude that com- 


plainant breached the suitable shipping condition warranty, in 
violation of Section 2 of the Act. 


However, respondent accepted the grapes upon arrival and 
thereby became liable to complainant for the purchase price there- 
of, less any proven damages respondent may have sustained as a 


result of a breach of contract by complainant. The measure of 


damages for a breach of warranty is the difference between the 


value the grapes would have had if they had met contract re- 
quirements and the value of the grapes actually delivered. In the 
absence of other evidence of the value these unclassified grapes 


would have had if they had been up to contract specifications, we 


accept the contract price of $1,750.00, plus freight, as the value 
they would have had if they had met the requirements of the con- 
tract. The evidence shows that respondent paid freight on the 


shipment in the amount of $780.00. Adding this to the contract 
price gives a value of $2,530.00 which the grapes would have had 


if they had met the specifications of the contract. While the record 
is somewhat deficient as to the value of the grapes delivered, it 
appears that the fruit was promptly and properly resold at auction, 


and the amount remitted to complainant plus respondent’s dam- 


ages are at least equal to the contract price. Therefore, we con- 


clude that nothing further is owing to complainant from re- 
spondent, and the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 11,321) 


JOE PHILLIPS, INC. v. ANTHONY ABBATE FRUIT DISTRIBUTORS 
and/or GIANUKOS-MANDOLINI Co. PACA Docket No. 9951. 
Decided July 13, 1967. 


F.0.b. sale established—Delay in. transit—Abnormal transportation 
service—Agency not established 


In contract of sale and purchase, and not agency relationship as alleged by 
respondent, where buyer accepted shipment of peaches by diversion and 
warranty of suitable shipping condition not applicable due to abnormal 
transportation, buyer liable for agreed f.o.b. purchase price less amount 
recovered by complainant from carrier for damage incurred by delay in 
transit and amount paid by complainant to cover deficit resulting from 
sale at auction.: Complaint dismissed against second respondent who 
was subpurchaser. 

Walter A. Hilgeson, Forest Park, Ill., for complainant. 

Respondent Anthony Abbate Fruit Distributors pro se. 
Golbus & Golbus, Chicago, Ill., for respondent Gianukos-Mandolini Co. 
Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an award 
of reparation against respondent Anthony Abbate Fruit Dis- 
tributors in connection with a transaction involving a carload of 
peaches in interstate commerce. Complainant in the formal com- 
plaint has requested, in the alternative, that we award repara- 
tion against respondent Gianukos-Mandolini Co. if Anthony Ab- 
bate Fruit Distributors is found to be without liability in con- 
nection with this transaction. 


A report of investigation was prepared by the Department and 
a copy thereof was served upon complainant. A copy of the report 
of investigation and a copy of the formal complaint were served 
upon respondent Gianukos-Mandolini Co. and respondent Anthony 
Abbate Fruit Distributors. Each of the respondents filed an an- 
swer to the formal complaint, denying liability to complainant. 


An oral hearing, requested by respondent Gianukos-Mandolini 
Co., was held at Chicago, Illinois, on November 22, 1966. Two 
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witnesses testified on behalf of complainant and one on behalf of 
respondent Gianukos-Mandolini Co. One deposition was received 
on behalf of complainant and one on behalf of respondent Anthony 
Abbate Fruit Distributors. Both complainant and respondent 
Gianukos-Mandolini Co. were represented at the oral hearing by 
counsel and each of these parties filed a brief. Respondent An- 
thony Abbate Fruit Distributors did not file a brief. 


FINDINGS OF FACT 


1. Complainant, Joe Phillips, Inc., is a corporation whose ad- 
dress is 1533 East Shields Avenue, Suite F, Fresno, California. 


2. The first respondent is an individual, Anthony Abbate, 
doing business as Anthony Abbate Fruit Distributors, whose ad- 
dress is P. O. Box 547, Fresno, California. At the time of the 


transaction involved herein, this respondent was licensed under 
the act. 


3. The second respondent is a partnership composed of Peter 
Gianukos, Pota C. Gianukos, and Primo Mandolini, doing business 
as Gianukos-Mandolini Co., whose address is 44 South Water 
Market, Chicago, Illinois. At the time of the transaction involved 
herein, this respondent also was licensed under the act. 


4, On September 17, 1964, in the course of interstate com- 
merce, complainant sold to respondent Anthony Abbate Fruit Dis- 
tributors one load of Yellow Page brand Fiesta peaches, contain- 
ed in car PFE 20957, at an agreed price of $1.90 per lug, f.o.b. 
shipping point in the State of California, plus precooling charges 
of $75. Complainant billed the shipment out of Melvin, California, 
to respondent Abbate at Chicago, Illinois, on the date of sale, 
September 17, and complainant, on that same day, prepared and 
mailed to Abbate an invoice showing the sale of 1,143 lugs of 
peaches contained in car PFE 20957. 


5. Respondent Abbate, on or about September 17, sold the 
peaches contained in car PFE 20957 to respondent Gianukos and 
on the following day, September 18, diverted the shipment to 
Gianukos at Chicago. Respondent Abbate, on or about September 
19, then prepared and mailed to respondent Gianukos an invoice 
showing the sale to the latter of 1,143 lugs of peaches contained 
in car PFE 20957. 


6. On or about September 21, 1964, complainant discovered 
that car PFE 20957 contained 1,160 lugs of peaches, rather than 
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1,148 lugs, as it (complainant) had previously understood. Com- 
plainant then advised Abbate of this fact and on September 21 
and 22, 1964, respectively, complainant and Abbate issued correct- 
ed invoices showing the number of lugs in the subject car as being 
1,160. 


7. Car PFE 20957 arrived in Chicago on September 23, 1964, 
after having been delayed in transit approximately one day. A 
Federal inspection of the subject peaches was made at 11 a.m. 
on the date of arrival, with the results in relevant part as follows: 


“Condition of equipment: Hatch covers closed, plugs in. Tem- 
perature control unit running. Car has one bunker which is 
full of ice. 


“Product inspected: PEACHES in lugs. . . stamped ‘Fiesta’ 
and to denote count, (40, 48, 56, 64, 70) noted. 


‘6% * * 


“Temperature of product: Doorway: Top 44°F. Bottom 41°F. 


tx * * 

“Quality: Mature, ... from a tinge to 2/3, mostly 1/4 to 
1/2 of surface blushed or red color. Average 4% grade de- 
fects. 


“Condition: Generally firm to ripe, mostly firm ripe, ... 
Average 3% damaged, including 1% seriously damaged by 
bruising affects ripe peaches, throughout pack. In most sam- 
ples from 2 to 18%, some none, average 5% decay. Decay is 
generally Rhizopus Rot mostly in advanced, many in early 
stages. 










“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only account condition. 


“Remarks: Inspection and certificate restricted to product 
and lading in top layer of load.” 


8. Gianukos, at 12:12 p.m. on September 23, wired Abbate 
the results of the inspection set forth above. Gianukos, in the same 
telegram, also requested that Abbate “Kindly furnish disposi- 
tion.” This telegram was followed by a second telegram from 
Gianukos to Abbate, sent at 10:45 a.m. on September 24, wherein 
Gianukos refers to the earlier wire it had sent to Abbate and to 
the Rhizopus Rot found in the load by the Federal inspector, and 
concludes by rejecting the load “to the shipper.” 


























Ss! 


ot we 





JOE PHILLIPS, INC. v. ANTHONY ABBATE FRUIT DIS. 763 
Cite as 26 A.D. 760 


9. Abbate advised complainant of Gianukos’ telegrams, where- 
upon complainant, at 5:30 p.m. on September 24, wired Abbate 
as follows: 


“RE PHONE CONVERSATIONS WEDNESDAY AND TO- 
DAY REFERENCE PEACHES PFE 20957 APPARENT- 
LY BAD ORDERED IN TRANSIT 40710 AND 500195... 
WE SOLD THESE TO YOU FOB AND UNINTEREST- 
ED WHAT DESTINATIONS ARE. IF YOU AND/OR 
YOUR CUSTOMERS DIVERTED OR AUCTIONED OR 
RESOLD WE ARE NOT ASSUMING ANY TRANSIT RISK 
BUT EXPECTING PAYMENT IN FULL PROMPTLY AS 
INVOICED.” 


Complainant, at 1:45 p.m. on September 25, also wired Gianukos 
as follows: 


“RE PFE 20957. ABBATE ADVISED US OF YOUR WIRE 
OF YESTERDAY REFUSING CAR TO SHIPPER. IF WE 
DO NOT HEAR FROM YOU THIS AFTERNOON WE GO- 
ING TO SELL TO BEST ADVANTAGE FOR ACCOUNT 
OF WHOM MAY CONCERN WHETHER THIS ABBATE 
OR YOURSELVES OR ANYONE ELSE.” 


Gianukos’ reply to this wire was sent to complainant on Septem- 
ber 26 at 10:36 a.m.: 


“REGARDS PFE 20957 WE BOUGHT CAR ROLLING 
FROM ABBATE. CAR ARRIVED SHOWING 5 PERCENT 
DECAYED FAILING TO GRADE USONE ADVISE YOU 
DO WHAT YOU PLEASE.” 


10. Complainant diverted car PFE 20957 to Riley-McFarland 
Co., Inc., Chicago, Illinois, which sold the peaches contained there- 
in at auction on Monday, September 26 for complainant’s ac- 
count. After deducting freight, demurrage, and auction charges, 
Riley-McFarland rendered an accounting to complainant showing 
a deficit of $470.67 in connection with the auction sales of the 
peaches involved herein. Complainant paid the sum of $470.67 to 
Riley-McFarland to cover the deficit. 


11. Complainant filed a claim against the carrier in connec- 
tion with this load and recovered a net, after expenses of collec- 
tion, of $800. 
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12. An informal complaint was filed on December 24, 1964, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


The principal issue raised by the parties has to do with the 
relationship of complainant to respondent Abbate in connection 
with the transaction involved herein. There is little consistency 
in complainant’s stand on this issue, however, for in its pleadings 
it takes the position that the peaches involved herein were pur- 
chased from it by Abbate, while in the testimony of its president, 
Joseph Phillips, it professes to have utilized the services of Abbate 
as agent in selling the carload of fruit to Gianukos. Respondent 
Abbate, both in his answer and in his deposition, claims to have 
acted as agent for complainant in making the sale of the subject 
peaches to Gianukos. Gianukos denies that it was aware of any 
agency relationship existing between complainant and Abbate in 
connection with this transaction and alleges that it regarded Ab- 
bate as the owner of the carload of fruit and a principal in the 
contract of purchase and sale it negotiated with Abbate on Septem- 
ber 17, 1964. 


At the oral hearing complainant’s president, Joseph Phillips, 
stated that Abbate acted in this transaction as complainant’s 
broker. More specifically, Phillips testified that Abbate arranged 
the sale of this carload of peaches to a purchaser who, at this 
time, was unknown to complainant, but that it was agreed be- 
tween complainant and Abbate that the car should be billed to 
Abbate at Chicago and that Abbate would be invoiced at $1.90 
per lug, f.o.b. shipping point in the State of California, plus pre- 
cooling charges. Phillips further testified that it was agreed that 
Abbate, in turn, would invoice his purchaser at $2.00 per lug, 
f.o.b. California, plus precooling charges, and would collect and 
remit the proceeds to complainant, less 10¢ per lug brokerage 
which would be retained by Abbate. Phillips, in further testi- 
mony, stated that complainant learned of the identity of the pur- 
chaser of the peaches a few days after the transaction of Septem- 
ber 17 had taken place between himself and Abbate. In the course 
of his testimony Phillips was asked whether it was unusual for 
the owner of produce to be willing to have a broker arrange a 
sale to a buyer whose identity was not known to the seller. It 
was pointed out by the questioner that, with such an arrange- 
ment, the seller would not know the credit rating or background 
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of the buyer and would be in no position to know if such a sale 
would be wise or desirable from the credit standpoint. Phillips’ 
reply, in substance, was that this arrangement was not highly 
unusual; that it was done to keep the source of the purchase a 
secret from other would-be sellers. 


Respondent Abbate was not present at the oral hearing but his 
deposition, previously taken, was received in evidence. Abbate 
stated therein, among other things, that he arranged the alleged 
sale between complainant and Gianukos; that he acted as com- 
plainant’s broker in the transaction; and that complainant and 
Gianukos were at all times aware of the role that he was playing 
in the negotiations and were also aware at all times of each other’s 
identity. Abbate further testified, in his deposition, that he pre- 
pared a memorandum of sale in connection with this transaction, 
showing complainant as seller and Gianukos as buyer, and that a 
copy of this memorandum, dated September 17, 1964, was sent 
both to complainant and to Gianukos. Both complainant and re- 
spondent Gianukos, however, denied receiving a copy of such 
memorandum. 


Respondent partner Peter Gianukos testified at the hearing on 
behalf of Gianukos. This witness stated that respondent Gianukos 
purchased the subject peaches from Abbate as the owner and 
seller of the fruit; that at the time of the purchase Gianukos 
was unaware of any connection complainant had with the fruit; 
and that Gianukos was not aware of complainant’s interest in the 
matter until it received complainant’s telegram of September 25 
(Finding of Fact No. 9). 


In evaluating the evidence before us, we will first consider the 
testimony of respondent partner, Peter Gianukos. The principal 
thrust of the testimony given by this witness was to the effect 
that, as far as he could tell, Abbate appeared to be the principal 
in the sale which he made with Gianukos. Since the issue which 
we are presently considering, however, has to do with the rela- 
tionship of Abbate with complainant, and since knowledge of the 
relationship, as well as proof of same, would more nearly seem to 
be within the province of these latter two parties, we will proceed 
to an evaluation of the evidence submitted by these parties. 


Abbate, as we have said, stated in his deposition that both 
parties knew at all times that he acted in this transaction as com- 
plainant’s broker in making the sale of the subject peaches to 
Gianukos. The probative value of this evidence is weakened by 
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complainant’s denial that it knew, on September 17, that Gianukos 
was the buyer of the peaches, and by Gianukos’ denial that it 
knew, at that time, either of complainant’s interest in the peaches 
or of Abbate’s alleged relationship of agent to complainant. The 
probative value of Abbate’s testimony is further weakened by 
complainant and Gianukos’ denial that they received a copy of 
the memorandum of sale which Abbate placed in evidence at the 
oral hearing, to help establish that he acted as broker in this trans- 
action. 

In reviewing the contents of the memorandum, which is dated 
September 17, 1964, we note that reference is made to car PFE 
20957 and to the fact that the load contained therein consisted of 
1,160 lugs of peaches. However, and as we have already noted in 
our Findings of Fact, both complainant and Abbate, on September 
17, believed that car PFE 20957 contained 1,143 lugs of peaches 
at the time of billing. It was only after this date, on September 
21, that complainant, learning that the correct number of lugs in 
this car was 1,160, advised Abbate of this fact, after which each 
party proceeded to issue a corrected invoice. In view of this con- 
sideration, therefore, we are of the opinion that Abbate is in error 
regarding the issuance of a memorandum of sale in this trans- 
action and that the memorandum introduced in evidence is lacking 
in probative value. 


As stated earlier, complainant has taken inconsistent positions 
with respect to its relationship with Abbate, as revealed by the 
testimony of its president at the oral hearing and as disclosed by 
the contents of its pleadings. In partial explanation of this state- 
ment, we have summarized, at some length, the oral testimony of 


complainant’s president, to the effect that Abbate acted in this 


transaction as complainant’s agent. As to the position taken by 


complainant and revealed by the contents of the pleadings, we 
note that in both the formal and informal complaints, Abbate is 
named therein as the purchuser of the peaches. Furthermore, on 


the corrected copy of the invoice sent by complainant to Abbate 


there appears the notation that this shipment was “sold to An- 
thony Abbate. . .”? Still further, we have in evidence as com- 
plainant’s Exhibit No. 3 the telegram of September 24, 1964, sent 


to Abbate by complainant, wherein complainant told Abbate that 


1. The original invoice sent by cumpluinant to Abbate on September 17, 1964, is not 
in evidence, but the undisputed testimony of complainant's president, Joseph Phillips, was to 
the effect that such was sent to this respundent. 
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‘we sold these to you” and that complainant expected “payment in 
full promptly as invoiced.” (Finding of Fact No. 9). 


In view of the conflicting nature of the evidence, the matter 
of the credibility of the witnesses looms very large. The presiding 
officer at the hearing had an opportunity to observe the demeanor, 
under oath, of all the witnesses who testified in this case, and 
placed little credence in the testimony of Phillips. Cf. Great West- 
ern Food Distributors v. Brannon, 201 F. 2d 476 (7th Cir. 1953) ; 
United States ex rel Okum v. Perkins, 79 F. 2d 583 (2nd Cir. 
1935) ; Murlas Brothers Company v. Zambito Brothers, 17 A.D. 
338 (1958). In view of this fact, and the pleadings and docu- 
mentary evidence herein, we reach the same conclusion as the pre- 
siding officer, that this transaction was a sale between com- 
plainant and respondent Abbate. 


The diversion of the shipment by Abbate on September 18, 1964, 
constituted an act of dominion by this respondent amounting to 
an acceptance of the load and rendering this respondent liable to 
complainant for the agreed f.o.b. purchase price thereof, less any 
damages sustained by Abbate as the result of any breach of con- 
tract by complainant. Corte & Sons v. Learner & Son, 14 A.D. 320. 
The burden of proving both breach and damages, by a preponder- 
ance of the evidence, rests upon Abbate. 


There has been no issue raised with respect to any breach of 
an express warranty by complainant. In addition, the implied 
warranty of suitable shipping condition in this f.o.b. sale is inap- 
plicable, since the delay of the car in transit constituted abnormal 


transportation service and conditions. See Amatore Di Gioia v. 
F’. Dino & Sons, 22 A.D. 1088 (1963); § 46.43(i) and (j) of the 


regulations (7 CFR 46.48 (i) and (j)). 


Car PFE 20957 contained 1,160 lugs of peaches. At $1.90 per 
lug, plus $75 precooling charges, this amounts to $2,279. This 
amount is reduced by $800, recovered by complainant in a claim 
against the carrier, leaving the sum of $1,479. To this figure, how- 
ever, should be added the sum of $470.67 paid by complainant to 
Riley-McFarland Co., Inc., to cover the deficit realized by Riley- 
McFarland in selling this load at auction. This brings the total 


owed complainant by Abbate in connection with this transaction 
to $1,949.67. Abbate’s failure to pay this amount to complainant 


is in violation of section 2 of the act, for which reparation should 
be awarded, with interest. 
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The evidence is insufficient to establish any contractual rela- 
tion and any corresponding liability on the part of respondent 
Gianukos to complainant in connection with this transaction. Ac- 
cordingly, we conclude that the complaint as to this respondent 


should be dismissed. 


ORDER 
Within 30 days from the date of this order, respondent Anthony 
Abbate Fruit Distributors shall pay to complainant, as repara- 


tion, $1,949.67, with interest thereon at the rate of 6 percent per 


annum from November 1, 1964, until paid. 


The complaint as to respondent Gianukos-Mandolini Co. is dis- 
missed, 


Copies of this order shall be served upon the parties. 


(No. 11,322) 


VAUGHAN STEWART Co. v. S. P. Lrpoma Company. PACA Docket 
No. 2-50. Decided July 13, 1967. 


Broker—Not established—Dismissal 


Where complainant failed to establish that he informed respondent he was 
acting as respondent seller’s broker or that respondent authorized him 
to act as its broker or that there was discussion of brokerage fee, broker 
relationship with seller not established even though complainant per- 


formed services to buyer. Further, complainant’s memorandum of sale 
received almost a year late differed materially from contract, in which 
contract complainant had no part. Complaint dismissed. 


Complainant pro se. 
Walter A. Hilgeson, Forest Park, Ill., for respondent. 
Wilbur W. Jennings, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $3,500.00 in connection with 
a transaction involving potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 


ment was served upon complainant. A copy of the formal com- 
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plaint and a copy of the report of investigation were served upon 
respondent. Respondent filed an answer, denying liability and 
requesting an oral hearing. 


An oral hearing was held in Bakersfield, California, on Decem- 


ber 19, 1966. Complainant appeared pro se and respondent was 
represented by an attorney. Complainant testified on his own 
behalf and two witnesses testified on behalf of respondent. The 


deposition of one witness was received in evidence. Each party 
filed a brief. 


FINDINGS OF FACT 


1, Complainant is an individual, Vaughan Alexander Stewart, 
doing business as Vaughan Stewart Co., whose address is P. 0. 
Box 508, Santa Barbara, California. 


2. Respondent, S. P. Lipoma Company, is a partnership con- 


sisting of Samuel Phillip Lipoma, Donald Leighton Ward, Philip 
Clark Murray and Harry Rudolph Roberts, whose address is P. 0. 


Box 1064, Delano, California. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


3. On or about December 5, 1964, respondent sold to the R. T. 
French Co, of Shelley, Idaho, 35,000 ewt. of Kennebec potatoes (70 


cars) for shipment in interstate commerce. The terms of the sale 
were agreed upon in negotiations between partners of respondent 
and an employee of the buyer. Complainant did not function as a 


broker of respondent in such sale. 


4, Complainant provided information to the R. T. French Co. 
regarding the amount and quality of potatoes available in Kern 
County, California, and arranged the conference between the 
buyer and seller wherein the sale described in the previous find- 


ing was consummated, 


5. Respondent did not receive from complainant a copy of a 
confirmation of sale or other written memoranda setting forth 
the terms of the sale. Complainant prepared a confirmation of 


sale showing the date ordered as December 4, 1964, and provided 
the Department with a copy in November 1965. Later the same 


month the Department provided respondent with a copy. 
6. During negotiations leading up to the sale respondent was 
unaware that complainant claimed to be acting as its broker and 


the terms of a brokerage arrangement, including fee, were not 
discussed. 
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7. An informal complaint was filed on November 16, 1965, 


which was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 
This case involves complainant’s right to a brokerage fee of 


$3,500.00 from respondent on a sale of 70 cars of Kennebec 
potatoes by respondent to the R. T. French Co. of Shelley, Idaho. 


Complainant alleges: “On or about the 4th day of December 
1964, respondent employed complainant as his broker to negoti- 


ate” the sale in question, Respondent denies this allegation, so 


the burden is upon complainant to prove it by a preponderance 

of the evidence. Fischer Co. v. Rasner, et al., 24 A.D. 81, 83. 
Complainant testified on his own behalf that he contacted one 

of respondent’s partners, Mr. 8. P. Lipoma, by telephone on Fri- 


day, December 4, 1964, ascertained that respondent would accept 


a contract for 70 cars of potatoes at a given price, and arranged 
a meeting for the next day between Mr. Lipoma and Mr. Mercer, 
representative of the R. T. French Co., to enable Mr. Mercer to 


work out method and time of shipment and reduce the entire 


agreement to writing. His testimony in no way indicates that he 


informed Mr. Lipoma that he was purporting to act as respond- 
ent’s broker, or that Mr. Lipoma authorized him to act as respond- 
ent’s broker. He admitted there was no discussion of a brokerage 


fee at this time. Complainant testified that, after the execution 


of the contract by Mr. Lipoma and Mr. Mercer, he prepared a 


standard broker’s memorandum of sale setting forth the specific 
terms of the agreement and within a day or two mailed copies to 
the parties. 


Mr. Lipoma testified for respondent that the first telephone 


call received from Mr. Stewart was on Saturday morning, Decem- 
ber 5, 1964. He testified Mr. Stewart simply said that he had a 
friend who would like to buy some potatoes, that Mr. Mercer was 


put on the telephone, and a meeting for later in the day was 
arranged to discuss a possible sale. In a letter to the Department 
dated November 18, 1965, Mr. Lipoma stated that he did not know 


that Mr. Stewart was a potato broker until after the potato sea- 
son was over. Mr. Lipoma testified that his firm never received 


from complainant the broker’s memorandum of sale allegedly 


mailed by complainant. He testified a copy was first provided by 
the Department in July or August 1965. Mr. Mercer testified by 
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deposition that the copy allegedly mailed to the French Co. was 
not received, 
Based on the foregoing it is concluded that the complainant has 


failed to prove that he received authorization to act as respond- 
ent’s agent in negotiating the sale in question. 


Complainant testified to rendering substantial services to the 


R. T. French Co. prior to the time the contract involved herein 
was actually made. Mr. Mercer’s testimony is in accord concern- 


ing this aspect of the case. Complainant provided the French Co. 


with samples of Kern County potatoes to enable it to determine 


whether such potatoes were suitable for its processing needs, con- 
tacted Kern County growers to ascertain the availability of sup- 
plies in that area, and arranged meetings with growers for 


French’s purchaser, Mr. Mercer, when he visited Kern County. 


This, however, is not proof that respondent granted complainant 


authority to act as its agent in negotiating a sale to French, nor 
does it prove that complainant rendered the services of a broker to 
respondent in connection with such sale. 


Complainant testified that he arrived at the Saturday meeting 


late and that when he arrived he saw Mr. Mercer dictating a 
contract to his wife, who was typing it up. He testified that he 
was present when the agreement was signed and that when he 
left in company with Mr. Mercer Mr. Lipoma told him he “had 


been taken care of in the contract.” Mr. Lipoma, Harry Roberts 


(another of respondent’s partners), and also Mr. Mercer, testified 
that complainant did not arrive until after all of the terms of the 
sale had been agreed upon and the agreement had been typed and 
signed. Indeed, all of the witnesses except complainant testified 


that complainant played no part in negotiating the terms of the 
sale. 


There are significant differences between the terms of the 
agreement as set forth in the broker’s memorandum of sale! pre- 


pared by complainant and the written agreement signed by the 
parties. The memorandum of sale is for: 


“70 cars (500 Sx. Ea.) US+1 Kennebec at $2.75 
Potatoes 


Price of less than US#1 grade adjusted as per contract” 


1. Both the buyer and seller deny receiving a copy of the memorandum until almost a 
year after the contract. Since the terms of the memorandum vary materially from the 
written agreement, it may be presumed that the contracting parties would have vigorously 
objected if a copy had been received promptly. 
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The written agreement provided for 35,000 cwt. of Kennebec 
potatoes at: 


“$2.75 per cwt. for all potatoes grading 85 percent or better 
US No. 1... loaded aboard cars at Kern County points before 
June 1, 1965. When loaded after June 1, 1965 the price per 
cwt. shall be $2.50.” ) 


Based on the foregoing it is concluded that complainant did 


not perform the services of a broker for respondent in the trans- 
action in question. 


Accordingly, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,323) 


WESTERN POTATO DISTRIBUTORS, INC. OF SACRAMENTO v. FARMERS 
MARKETS OF NORTHERN CALIFORNIA, INC. PACA Docket No. 
2-293. Decided July 24, 1967. 


Contract terms—Quantity—Price—Failure to deliver—Damages 


Where respondent established that contract called for greater quantity than 
delivered and at lesser price than billed, respondent entitled to damages 
for complainant’s breach of contract. In view of additional cost for 
replacements and respondent’s damage for complainant’s failure to de- 
liver additional produce besides the replacements, it is concluded that 
respondent’s damages resulting from complainant’s failure to deliver 
were at least equal to amount claimed and complaint dismissed. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. } 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $142.55 in connection 
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with a transaction involving potatoes shipped in interstate com- 
merce. 


A copy of the Department’s report of investigation was served 
upon complainant. A copy of the formal complaint and a copy of 
the report of investigation were served upon respondent, and re- 
spondent filed an answer denying liability for any additional 
amount to complainant in connection with the transaction in- 
volved herein. Since the amount involved does not exceed $1,500, 
the issues were submitted under the shortened procedure pro- 
vided in the Rules of Practice (7 CFR 47.20). In accordance with 
this procedure, complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a state- 
ment in reply. Respondent also submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Western Potato Distributors, Inc. of Sacra- 
mento, is a corporation whose address is P. O. Box 1476, Sacra- 
mento, California. 


2. Respondent, Farmers Markets of Northern California, Inc., 
is a corporation whose address is 1214 F Street, Sacramento, 
California. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 


3. On or about January 6, 1966, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
2,000 bales (5-10 lb. bags) of U.S. No. 2 potatoes, at an agreed 
price of $1.30 per bale (26¢ per 10 lb. bag) for a total contract 
price of $2,600.00. The contract was negotiated orally between 
“Bill” representing complainant, and Bill Lim, Produce Buyer, 
representing respondent. The potatoes were purchased by com- 
plainant from the State of Oregon. 


4. Complainant delivered to respondent 1,167 bales of U.S. 
No. 2 potatoes, and invoiced respondent at a price of $1.35 per 
bale (27¢ per 10 lb. bag). 


5. Respondent accepted the potatoes delivered by complainant 
and on January 14, 1966, wired complainant as follows: 


“PURSUANT TO ORAL CONTRACT MADE BETWEEN 
BILL REPRESENTING WESTERN POTATO CO. AND 
MYSELF BILL LIM REPRESENTING FARMERS MAR- 
KETS ADVERTISE FOR SALE EFFECTIVE WEDNES- 
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DAY JAN 12 THROUGH SATURDAY JAN 15 10 LBS 
BAG POTATOES FOR 25 CENTS. CONTRACT CALLED 
FOR 2000 BALES AT 26 CENTS AND YOU DELIVERED 
1167 BALES AND HAVE REFUSED TO DELIVER FUR- 
THER. THIS WILL SERVE AS A NOTICE OF YOUR 
FAILURE TO DELIVER 833 BALES. THIS AMOUNT 
MUST BE DELIVERED BY 7 AM 15 JAN 1966. IF YOU 
FAIL TO COMPLY WE WILL REPLACE AS NECESSARY 
FROM OTHER SOURCE AND SHALL REQUEST YOU 
TO ASSUME ANY LOSS TO US THEREFROM.” 


6. On January 14, 1966, complainant sent the following wire 
to respondent: 


“REGARDING YOUR WIRE JAN 14 THE AGREED 
PRICE TO YOU WAS 27 CENTS FOR 10 LBS BAG #2 
POTATOES CONFIRMED BY ME LAST SUNDAY 10:35 
AM JAN 9. NO DEFINITE AMOUNT WAS AGREED 
UPON BY YOU OR MYSELF. WE NOT ONLY DELIVER- 
ED 867 BALES TO YOUR WAREHOUSE WE ALSO DE- 
LIVERED 300 BALES TO STORES 2, 12, 3, 5, 7 FOR YOUR 
CONVENIENCE. IT IS APPARENT THE CAR YOU HAD 
ON ORDER FOR 1000 BALES FROM ANOTHER SOURCE 
ARRIVED SHORT. YOU WERE LEFT SHORT WHICH 
IS NOT OUR FAULT. THERE WAS NO DEADLINE SET 
BY YOU OR MYSELF FOR DELIVERY. ANY CHARGES 
DUE TO YOUR OUTSIDE PURCHASES WILL BE AT 
YOUR OWN EXPENSE. WE EXPECT PAYMENT IN 
FULL FOR ALL POTATOES DELIVERED BY US. ANY 
FURTHER COMPLAINT WE WILL REFER TO BUREAU 
OF MARKETS ENFORCEMENT STATE DEPT OF 
AGRICULTURE.” 


7. Respondent paid complainant for 1,167 bales of U.S. No. 2 
potatoes at $1.30 per bale, less 25¢ per bale for 368 bales of U.S. 
No. 1 potatoes used as replacement to cover the shortage of U.S. 
No. 2 potatoes which complainant failed to deliver, the 25¢ per 
bale being the difference in cost between the grades of potatoes. 
Respondent’s remittance to complainant was by check in the 


amount of $1,432.90. 


8. The formal complaint was filed on April 25, 1966, which 
was within 9 months after accrual of the alleged cause of action 
herein. 
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CONCLUSIONS 


The parties here are in dispute as to the terms and specifica- 
tions of the contract. As the moving party and the party alleging 
the terms of the contract, complainant has the burden of proving 
the same by a preponderance of the evidence. Complainant’s evi- 
dence in support of the alleged quantity and contract price of 
$1.35 per bale, or 27¢ per 10 lb. bag, consists of copies of invoices 
showing the number of bags delivered on a given date and the 
prices claimed or alleged, plus an affidavit signed by M. W. Wells, 
President of complainant corporation, which constitutes com- 
plainant’s opening statement, in which Mr. Wells states that the 
potatoes were accepted upon delivery to respondent with sales 
tags attached showing a price of 27¢. Mr. Wells further stated in 
the affidavit that complainant had “‘no indication any deductions 
were made until we received the check from Farmers Markets.” 
However, see Finding of Fact 5 quoting telegram sent by respond- 
ent to complainant indicating respondent’s contention that the 
agreed price was 26¢. 


Not only does respondent deny that the terms of sale were as 
alleged by complainant, but there is attached to the report of in- 
vestigation, which is a part of the evidence in this case, as Exhibit 
No. 2, a detailed statement to the Department by Bill Lim, re- 
spondent’s Produce Buyer, who negotiated the sale with com- 
plainant’s representative. This statement, which is dated March 4, 
1966, approximately two months after the transaction occurred, 
is that Bill Lim dealt with a man named Bill who was left in 
charge during the absence of complainant’s President who was 
on vacation in Hawaii on January 6, 1966. Lim states that at 
approximately 4:15 p.m. on January 6, which was the deadline 
for a newspaper advertisement respondent was running in the 
local papers advertising 10 lb. bags of potatoes for 25¢ per bag 
on January 12, 13, 14, and 15; that he and Bill agreed on a price 
of 26¢ per 10 lb. bag for 2,000 bales of U.S. No. 2 potatoes; that 
Bill wanted the order for only 1,500 bales, but that he (Lim) told 
him no, that respondent needed at least 2,000 bales, or it was no 
deal; and that Bill stated at the time that Merl (M. W. Wells) 
would “give him hell,” but that he would take the order any way 
since business had been so slow. 


Bill Lim’s statement sets forth in some detail how respondent 
tried over a six-day period to obtain delivery from complainant 
of the potatoes in question to meet its commitments under the 
advertisement to sell 10 lb. bags of potatoes at 25¢ per bag from 
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January 12 through January 15; that complainant was promising 
substantial deliveries, but was in fact delivering only small quanti- 
ties from January 9 through January 14; that respondent on or 
about January 14 contacted two other dealers in an effort to ob- 
tain U.S. No. 2 potatoes, but that neither had any U.S. No. 2 


potatoes; and that respondent then replaced 368 bales of the un- 
delivered U.S. No. 2’s with U.S. No. 1 potatoes. 


From the foregoing, and in view of the fact that respondent’s 
evidence has not been rebutted by any evidence from complainant, 
and since no statement of any kind from complainant’s representa- 
tive who negotiated the contract with respondent’s Bill Lim has 
been submitted by complainant, we conclude that complainant has 
failed to sustain the burden of proving the specifications and 
terms of the contract alleged in its complaint. We further con- 
clude that respondent has established that the contract between 


the parties was for 2,000 bales of U.S. No. 2 potatoes, at a price 


of $1.30 per bale, or 26¢ per 10 lb. bag. We also conclude that 
complainant breached the contract by failing to deliver 2,000 
bales of potatoes pursuant to the contract, in violation of Section 


2 of the Act. 


Respondent accepted the potatoes delivered by complainant and 
is liable for the contract price, subject to its right to claim dam- 
ages for any breach of the contract on the part of complainant. 
Apparently there were no complaints concerning the potatoes de- 


livered to and accepted by respondent, the total contract price of 
which amounted to $1,517.10. Respondent made replacement pur- 


chases of 368 bales at a cost in excess of the contract price. In 
view of this additional cost for replacements and respondent’s 


damage for complainant’s failure to deliver over 400 additional 
bales besides the replacements, it is concluded that respondent’s 


damages resulting from complainant’s failure to deliver were at 
least equal to the amount claimed in the complaint. Therefore, 
the complaint filed herein should be dismissed. 

There was some contention on respondent’s part that this 
transaction was not within interstate commerce. Since it ap- 


pears that complainant purchased the potatoes in the State of 
Oregon, respondent’s contention on this point is without merit. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 11,324) 


GEORGE GURDA & SONS FARMS v. ZAMBITO BROTHERS. PACA 
Docket No. 2-324. Decided July 25, 1967. 


Allowances—Sale—Failure to order—Damages—Dismissal 


Where complainant failed to establish extent of waste, or agreement for 
allowance therefor, claimed in 4 shipments of onions purchased and 
accepted from respondent, and where respondent established sale of 
additional 3 shipments which complainant failed to pick up or order 
and which subsequently had to be dumped, respondent entitled to credit 
for the 7 shipments at the agreed purchase price, which sum extinguishes 
remaining balance of respondent’s prior indebtedness to complainant 
and complaint dismissed. 


Michael A. Gurda, Middletown, N. Y., for complainant. 
Respondent pro se. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $3,561.18 in connection 


with transactions in interstate commerce involving thirteen truck- 
loads of onions. 


A copy of the formal complaint and amendment thereto were 


served upon respondent on October 19, 1966. Respondent filed an 
answer to the complaint on November 7, 1966, denying liability 


in connection with these transactions and requesting an oral hear- 
ing. Copies of the Department’s report of investigation were 
served upon the parties on or about November 10, 1966. 


An oral hearing was held at Batavia, New York, on May 26, 
1967, at which complainant was represented by counsel. Three 


witnesses testified at the hearing, two for respondent and one 
for complainant. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of George Gurda, 
Sr., Edward Gurda, Ralph Gurda, George Gurda, Jr., and Floyd 
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Gurda, doing business as George Gurda & Sons Farms, whose 
address is P. O. Box 188, Pine Island, New York. 


2. Respondent is a partnership composed of Frank Robert 
Zambito, Anthony Thomas Zambito, Charles Samuel Zambito, 


Paul William Zambito, and Joseph James Zambito, doing business 
as Zambito Brothers, whose address is 1 Main Street, Elba, New 
York. At the time of the transactions involved herein, respondent 
was licensed under the Act. 


38. On or about the dates shown below, in the course of inter- 
state commerce and by oral contracts, complainant sold to re- 
spondent thirteen truckloads of onions in the quantities stated 
and at the prices listed: 


Price per Price 

Date No. Bags Bag Extended 
9-24-64 800 $1.22 $ 976.00 
9-29-64 1050 1.22 1,281.00 
10- 8-64 750 1.22 915.00 
10-14-64 803 1,22 979.66 
10-21-64 906 1.22 1,105.32 
10-24-64 890 1.22% 1,090.25 
11- 6-64 1000 95 $50.00 
11-11-64 800 -95 760.00 
11-19-64 800 95 760.00 
12- 7-64 774 95 735.30 
12- 8-64 789 95 749.55 
12-16-64 790 -95 750.50 
1-11-65 793 85 674.05 
Total _- $11,726.63 


4. Onor about the dates listed in Finding 8, complainant ship- 


ped from loading point in the State of New York to respondent 
at Hungerford, Pennsylvania, thirteen truckloads of onions meet- 
ing contract requirements. 


5. In partial payment for the thirteen truckloads of onions 


purchased from complainant, respondent sold to complainant 
onions and onion seed on the dates set forth below, in the quanti- 
ties stated and at the prices listed: 


Price 
Date Quantity Unit Price Extended 
8- 6-65 800 bags $1.10 $ 880.00 
3-11-65 800 bags 1.10 880.00 
3-22-65 800 bags 1.45 1,160.00 
3-26-65 200 lbs. Onion Seed 4,50 900.00 


Total $3,820.00 





~ 
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6. The balance of the purchase price due and owing to com- 
plainant from respondent after the partial payment of $3,820 
described in Finding 5, amounted to $7,906.63, for which sum 


respondent gave complainant a note dated June 8, 1965. 


7. On July 14, 1965, and as further part payment of the 
balance remaining due complainant on the purchase price of the 
thirteen truckloads of onions, respondent sold to complainant 
687 cartons of Iceberg lettuce at $1.75 per carton, for a total of 
$1,202.25, thereby reducing the amount respondent owed com- 
plainant to $6,704.38. 

8. On September 8, 1965, complainant sent the following wire 
to respondent: “YOUR NOTE OF $7906.63 IS DUE TODAY WE 
WANT PAYMENT IN FULL.” 


9. On September 20, 1965, respondent gave complainant a 
check for $500 as an additional part payment of the balance re- 


maining due, thus leaving a balance due complainant from re- 
spondent in the amount of $6,204.38. 


10. During the months of January and February 1966, and 
in final payment of the balance due complainant, $6,204.33, re- 
spondent sold to complainant seven loads of onions, each of 809 
bags, at a price of $1.12 per bag, or a total of $6,272. Complainant 
accepted the first four of these loads but failed to pick up or call 
for any of the remaining three loads. 

11. On March 15, 1966, respondent wired complainant as fol- 
lows: 


“WE ARE HOLDING FOR YOUR ACCOUNT 2400 BAGS 
ONIONS PURCHASED BY YOUR RALPH GURDA AT 
1.12 PER BAG. ON FEBRUARY 10 HE INSTRUCTED US 


TO BAG 800 BAGS TO BE LOADED ON FEBRUARY 12. 


ON HIS FURTHER TELEPHONE INSTRUCTIONS WE 
ARE HOLDING THE ONIONS FOR YOUR ACCOUNT.” 


12. An informal complaint was filed within 9 months after 
the alleged cause of action herein accrued. 


CONCLUSIONS 


The parties are in agreement that the purchase price of the 13 
truckloads of onions amounted to $11,726.63. The only question 


before us is whether this purchase price was paid in full, as 
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claimed by respondent, or whether a balance of $3,561.18 re- 
mains due on the purchase price as contended by complainant. 


In their pleadings the parties acknowledge that during the year 


1965 respondent paid complainant $5,522.25 toward the purchase 
price of $11,726.63, leaving a balance due of $6,204.38. It is the 
transactions thereafter, in January and February, 1966, which 
give rise to the dispute as to whether any monies remain due and 


owing to complainant from respondent, 


It appears from the record that on each of the four dates 
January 25 and 28, and February 5 and 8, 1966, respondent sold 
complainant 800 bags of onions at $1.12 per bag, or a total quantity 


of 3,200 bags for a total purchase price of $3,584. In crediting 


these transactions toward the balance of $6,204.38 remaining due 


from respondent, complainant deducted a total of $940.80 because 
of waste claimed, as follows: 


Price per Less Waste Price 

Date No. Bags Bag Waste Claimed Extended 
1-25-66 800 $1.12 25 percent $ 672.00 
1-26-66 800 1.12 25 percent 672.00 
2- 5-66 800 112 35 percent 582.40 
2- 8-66 800 1.12 20 percent 716.80 
Total $2,643.20 


At the hearing, complainant’s Ralph Gurda was asked whether 
respondent agreed to any allowance for waste in these four ship- 
ments. The witness replied ‘“‘None whatscever’’, stating that the 


percentages of waste were based upon his own personal estimate. 


On cross-examination, Gurda admitted no notice was ever given 


respondent regarding the deductions for waste, and that com- 
plainant never acknowledged payment of the four loads until such 
information appeared in the complaint. 


Respondent’s Anthony Zambito testified that nothing was ever 


said about deductions for waste, that complainant accepted these 
four loads at a time when the market was advancing, and that 
respondent’s first knowledge of such deductions was some eight 
months after complainant had accepted the shipments, and only 


then when a copy of the complaint was received. 


Having alleged waste in the four loads of onions ranging from 
20 to 35 percent, the burden was on complainant to prove such 
allegation by a preponderance of the evidence. In our view, com- 


plainant has failed to sustain this burden. The only proof offered 
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lies in the unsupported testimony of Ralph Gurda which, because 
of its uncertainty and indecisiveness, is unacceptable to evidence 


the percentages of waste claimed. No official inspection was made 


of the onions to determine the exact percentages of waste, if any. 


Such an inspection, of course, would have been the best evidence 
to establish the condition of the onions at the time they were pur- 
chased by complainant. 


It is concluded that on the balance of the payment due complain- 
ant, $6,204.88, as of the year end 1965, respondent is entitled to a 


credit of $3,584, which sum represents the agreed purchase price 
of $1.12 per bag for the 3,200 bags of onions contained in the four 


loads sold to complainant on January 25 and 26, and February 5 
and 8, 1966. 


We come now to the remaining three loads of onions which 
respondent contends were purchased by complainant in full and 
final extinguishment of the balance due on respondent’s obliga- 
tion to complainant. It is complainant’s position that after the 
transaction of February 8, 1966, no more onions were purchased 
from respondent. 

Ralph Gurda testified that his father, George Gurda, Sr., was 
authorized to purchase onions for complainant at his (Ralph’s) 
direction, that sometime in January 1966 he sent his father to 
respondent’s farm for the purpose of buying some onions, that 
his father did buy the loads of onions delivered on January 25 


and 28, and February 5 and 8, 1966, the price of $1.12 per bag 
having been agreed to by himself (Ralph) and Frank Zambito. 


Frank Zambito testified that he sold the three loads to George 
Gurda, which sale he subsequently confirmed in a telephone con- 
versation with Ralph Gurda who instructed him to bag one load 


for pickup at the end of the week. According to this witness, com- 
plainant bought the three loads at $1.12 per bag, but thereafter 
gave no instructions for their pickup or delivery. Respondent 
held the three loads of onions until April 1966, at which time, 
Anthony Zambito testified, they were unmarketable because of 
deterioration and were dumped alongside respondent’s storage 
facility. 

Subsequent to the hearing, and pursuant to permission granted 
by the Presiding Officer, complainant offered in evidence an af- 
fidavit of George Gurda who swore that at no time did he buy 
four additional loads of onions as claimed by respondent, nor did 
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complainant take delivery nor was delivery tendered by respond- 
ent. The record shows that the four additional loads referred to 
by the affiant include not only the three loads which respondent 
claimed were sold and held for complainant’s account, but also 
the load of February 8, 1966, receipt and acceptance of which was 
admitted by Ralph Gurda at the hearing, as well as being acknowl- 
edged in the formal complaint. 


In support of the testimony of the respondent witnesses that 
complainant failed to take delivery of the last three loads of 
onions sold to complainant, respondent offered in evidence a wire 
sent to complainant on March 15, 1966, reading as follows: 

“WE ARE HOLDING FOR YOUR ACCOUNT 2400 BAGS 

ONIONS PURCHASED BY YOUR RALPH GURDA AT 

1.12 PER BAG. ON FEBRUARY 10 HE INSTRUCTED 

US TO BAG 800 BAGS TO BE LOADED ON FEBRUARY 

12. ON HIS FURTHER TELEPHONE INSTRUCTIONS 


WE ARE HOLDING THE ONIONS FOR YOUR AC- 
COUNT.” 


In our opinion, respondent has by preponderant evidence prov- 
ed the sale of the last three loads of onions as well as complainant’s 
failure to take delivery thereof, and it is so concluded. It is also 
concluded that the purchase price of these three loads, 2400 bags 
at $1.12 per bag, totaled $2,688, which sum completely and fully 
extinguished the balance remaining due from respondent to com- 
plainant in connection with the transactions involved herein. The 
complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 11,325) 


In re TERMINAL FRuIT Co., INc. PACA Docket No. 2-374. De- 
cided July 25, 1967. 


Failure to pay—Revocation of license—Default 


Respondent’s failures to pay for numerous shipments of perishable agricul- 
tural commodities constitute repeated and flagrant violations of the act 
for which its license is revoked. 


— ate 
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Daphne M. Anderson for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
respondent failed to answer the complaint and the hearing ex- 
aminer entered a recommended decision on May 24, 1967, to the 
effect that respondent had violated the act as charged and a 
recommended order that respondent’s license under the act be 
revoked. 


Respondent did not file exceptions to the recommended decision 
and order, but a letter was received from counsel for respondent 
June 26, 1967, indicating a desire to reopen the proceeding. 
Counsel was notified that a motion for reopening after default 
was necessary, setting forth the reason for default and the alle- 
gations of the complaint upon which a hearing was desired. 
Respondent was given until July 14, 1967, to file such a motion. 
No motion has been filed. 


Accordingly, the recommended decision and order of the hear- 
ing examiner are adopted as the final decision and order herein. 
The order revoking respondent’s license shall become effective 
August 5, 1967. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding in which the respondent, 
Terminal Fruit Co., Inc., is charged with having repeatedly and 
flagrantly violated the provisions of the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the “Act”. The respondent has failed 
to answer the complaint and, therefore, under the provisions of 
Section 47.30 of the rules of practice (7 C.F.R. 47.30) it is deemed 
to have admitted the allegations of the complaint and waived 
oral hearing. 


Subsequent to the filing of the complaint, an amendment thereto 
was filed on March 1, 1967, which provides as follows: 
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The complaint heretofore filed is amended to delete from 
paragraph 2 thereof the following words: “. .. and Max 
Janis, vice president and owner of 24 per cent of the stock. 
Allof...” 


PROPOSED FINDINGS OF FACT 


1. Respondent, Terminal Fruit Co., Inc., is a California cor- 
poration whose post office address is 738 Market Court, Los 
Angeles, California 90021. 


2. Pursuant to the licensing provisions of the Act, license No. 
662207 was issued to respondent on March 15, 1966. This license 
presently is in effect and next is subject to renewal on or before 
March 15, 1967. The officers and stockholders of respondent firm 
are Leo Fishman, president and owner of 51 per cent of the stock; 
and Jacob Green, secretary-treasurer and owner of 25 per cent 
of the stock; The foregoing officers also are directors of respond- 
ent corporation. 


8. During February, March and April 1966, respondent pur- 
chased 18 lots of potatoes in interstate commerce from two ship- 
pers but failed to make full payment promptly of the agreed pur- 
chase prices. In each and every transaction, as listed below, the 
seller shipped the potatoes from Idaho to respondent in Los 
Angeles, California, where each and every shipment was accepted 
without complaint by respondent. The total of all agreed purchase 
prices is $27,850, no part of which has been paid by respondent, 
although the sellers have made repeated demands for payment. 
Payment for each individual lot was due on the dates listed below, 
as follows: 


Date Quantity 
Received of 
and Potatoes Date Agreed 
Trans. Accepted Seller Car Received Payment Purchase 
No. Without No. (in 100 1b. Due Price 
Complaint Sacks) 
1. 38- 3-66 Eastern PFE 46642 500 8-14-66 $1,275 
2. 8- 3-66 Idaho PFE 47492 500 3-14-66 1,575 
3. 38- 4-66 Packing PFE 47694 500 3-14-66 1,575 
4. 8- 5-66 Corp. PFE 48648 500 3-15-66 1,575 
5. 3- 7-66 Burley, PFE 10064 500 3-17-66 1,275 
6. 3-10-66 Idaho PFE 2036 500 3-21-66 1,475 
7. 8-11-66 PFE 2004 500 3-21-66 1,475 
8. 3-14-66 PFE 2343 500 3-24-66 1,475 
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Date Quantity 
Received of 
and Potatoes Date Agreed 
Trans. Accepted Seller Car Received Payment Purchase 
No. Without No. (in 100 lb. Due Price 
Complaint Sacks) 
9. 3-17-66 PFE 35050 500 3-28-66 1,475 
10. 3-21-66 PFE 10592 500 3-31-66 1,475 
Total $14,650 
11. 3-24-66 National PFE 2432 500 4- 4-66 $1,400 
12. 3-24-66 Produce PFE 48393 500 4- 4-66 1,400 
13. 3-24-66 Distrib- PFE 5142 500 4- 4-66 1,400 
14, 4-14-66 utors,Inc., PFE 10314 500 4-25-66 1,800 
15. 4-14-66 Chicago, PFE 3311 500 4-25-66 1,800 
16. 4-14-66 Illinois PFE 45728 500 4-25-66 1,800 
17. 4-14-66 PFE 11751 500 4-25-66 1,800 
18. 4-14-66 PFE 4423 500 4-25-66 1,800 
Total $13,200 


In respect of transactions numbered 1 through 10, Eastern 
Idaho Packing Corp., of Burley, Idaho, filed a reparation com- 
plaint under the Act and a reparation award and order was issued 
against respondent on October 18, 1966, PACA Docket No. 2-298, 
in the amount of $14,650. In respect of transactions numbered 
11 through 18, National Produce Distributors, Inc., of Chicago, 
Illinois, filed a reparation complaint under the Act and a repara- 
tion award and order was issued against respondent on October 
13, 1966, PACA Docket No. 2-286, in the amount of $13,200. 


These awards have not been satisfied. 


PROPOSED CONCLUSIONS 


The acts of respondent in failing to make full payment promptly 
of the agreed purchase prices as set forth above constitute re- 
peated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which its license should be revoked. 


By notice in writing, on November 4, 1966, respondent was 
afforded the opportunity to demonstrate or achieve compliance 
with all lawful requirements of the Act relating to the allegations 
of this complaint. Respondent has failed to do so. 


PROPOSED ORDER 


The respondent’s license under the Perishable Agricultural 
Commodities Act 1930, as amended, is hereby revoked. 
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(No. 11,326) 


In re BATISTA NICHOLAS MADONIA, JR., t/a MADONIA PRODUCE Co., 
a/t/a KINGS CHOICE TOMATOES. PACA Docket No. 2-500. 
Decided July 27, 1967. 


Failure to pay—Publication of facts—Default 


Respondent’s failures to pay promptly and in full for numerous shipments of 
produce in interstate commerce constitute repeated and flagrant viola- 
tions of the act for which the facts and circumstances thereof shall be 
published. Suspension or revocation of license is not ordered herein as 
respondent’s license terminated prior to institution of this proceeding. 


Miss Daphne M. Anderson for complainant. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 

In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
the respondent failed to file an answer to the complaint charging 
repeated and flagrant violations of section 2 of the act by the 
failure of respondent to pay promptly and in full the purchase 
prices for perishable agricultural commodities received in inter- 
state commerce. 


The hearing examiner, pursuant to section 47.30 of the rules 
of practice (7 CFR 47.30), issued a recommended decision to the 
effect that respondent had violated the act as charged and a 
recommended order to the effect that, since respondent’s license 
had terminated and should not be suspended or revoked, the facts 
and circumstances should be published. 


The recommended decision and order of the hearing examiner 
are adopted as the final decision and order herein, the order to be 
effective on the 11th day after the date hereof. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 


instituted by a complaint filed May 4, 1967, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
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United States Department of Agriculture. It is alleged in the 
complaint that respondent wilfully, repeatedly and flagrantly vio- 
lated section 2 of the act (7 U.S.C. 499b) by failing to pay 
promptly and in full the agreed purchase prices for perishable 
agricultural commodities received in interstate commerce. A 
copy of the complaint and a copy of the rules of practice were 
served upon respondent May 8, 1967. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 
Will Rogers, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
@ report without further investigation or hearing pursuant to 
section 47.30(c) of the rules of practice. 


FINDINGS OF FACT 


1. Respondent, Batista Nicholas Madonia, Jr., is an individual 
trading as Madonia Produce Co. and also trading as Kings Choice 
Tomatoes whose address is 452 West 18th Street, Erie, Penn- 
sylvania 16502. 


2. Pursuant to the licensing provisions of the Act, license No. 
660350 was issued to respondent on August 4, 1965. This license 
terminated on August 4, 1966, when it was not renewed by re- 
spondent. At the time of the transactions numbered 1, 2 and 3, 
in Finding of Fact 3, respondent was not licensed but was subject 
to license under the Act. 


38. During the period July 1965 through June 1966, respondent 
purchased 13 lots of tomatoes and potatoes from eight shippers 
in interstate commerce at agreed purchase prices. In each and 
every transaction listed below the sellers shipped the vegetables 
from the States indicated to respondent at Erie, Pennsylvania, 
where respondent accepted the shipments without complaint upon 
arrival but failed to pay the agreed purchase prices due the sellers. 
The shippers, the States of origin, the dates of acceptance, the 
quantity and commodity, the agreed purchase prices, the dates 
payments were due and the total unpaid amounts due the shippers 
are as follows: 
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In respect of the above transactions, reparation awards and 
orders were issued against respondent, as shown below: 


PACA 
Transaction Docket Date of Unpaid Balance 
No. No. Order or Amount Due 
1 2-167 6-24-66 $ 358.00 (Award paid on 7-26-66) 
2&3 2-184 7-12-66 2,138.50 
4 2-422 3-31-67 1,718.75 
5 2-222 8-10-66 2,672.50 
6 2-171 6-30-66 4,275.00 (Award paid on 8-11-66) 
7 2-273 9-27-66 2,825.00 
8 2-330 11-18-66 4,341.00 
9,10 & 11 2-441 3-30-67 3,335.75 
12 & 18 2-313 11- 3-66 7,213.75 


As of this date, the total amount respondent owes the shippers 
listed above is $24,245.25. 


4, By notice in writing, respondent was afforded the opportun- 
ity on or about December 8, 1966, to demonstrate or achieve 
compliance with all lawful requirements of the Act relating to 
the allegations contained in Finding of Fact 3. Respondent has 
failed to do so. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for numerous 
shipments of perishable agricultural commodities purchased, re- 
ceived and accepted in interstate commerce, as set forth in Find- 
ing of Fact 3, constitute repeated and flagrant violations of sec- 
tion 2 of the act. See e.g. In re Priester & Son, 26 A.D. 406 (1966) 
and the case cited therein. As respondent’s license terminated 
prior to the institution of this proceeding, the suspension or 
revocation thereof was not requested by complainant and it is not 
recommended that it be ordered herein. However, the facts and 
circumstances of the violations found herein should be published 
pursuant to section 8(a) of the act (7 U.S.C. 499h(a)). See eg., 
In re Priester & Son, Supra, and cases cited therein. 


PROPOSED ORDER 


Effective on the 11th day after the date hereof, the facts and 
circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 
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REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 11,327) 


ALRO PRODUCE Co., INC. v. TOMATOES, INC. PACA Docket No. 
2-552. Reparation of $1,205.40 with 6 percent interest from 
December 1, 1966, awarded complainant against respondent 


in order issued July 3, 1967. 


(No. 11,328) 


DIcK BARRETT PRODUCE, INC. v. ABE’S PRODUCE. PACA Docket 
No. 2-557, Reparation of $974.75 with 6 percent interest 


from September 1, 1966, awarded complainant against re- 
spondent in order issued July 6, 1967. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 11,329) 


BATTAGLIA FRUIT COMPANY, INC. v. RONALD R. FoOGAL. PACA 
Docket No. 2-566. Reparation of $784.23 with 6 percent 


interest from February 1, 1967, awarded complainant against 
respondent in order issued July 5, 1967. 


(No. 11,330) 


ERNIE JOHNSON & SON v. GONZALEZ BROTHERS PRoDUCE. PACA 
Docket No. 2-567. Reparation of $1,900.90 with 6 percent 


interest from December 1, 1966, awarded complainant against 
respondent in order issued July 5, 1967. 


(No. 11,331) 


SURFACE CREEK ORCHARDS v. IMPERIAL PRODUCE DISTRIBUTORS. 
PACA Docket No. 2-565. Reparation of $410.05 with 6 per- 
cent interest from December 1, 1966, awarded complainant 
against respondent in order issued July 5, 1967. 
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(No. 11,332) 


JACK W. WHITE v. IMPERIAL PRODUCE DISTRIBUTORS. PACA 
Docket No. 2-568. Reparation of $800 with 6 percent interest 
from December 1, 1966, awarded complainant against re- 
spondent in order issued July 5, 1967. 


(No. 11,333) 


MERRILL FARMS v. MANDELL, SPECTOR, RUDOLPH Co. PACA 
Docket No. 2-572. Reparation of $3,600.96 with 6 percent 
interest from January 1, 1967, awarded complainant against 


respondent in order issued July 19, 1967. 
(No. 11,334) 


VALLEY PACKING COMPANY v. MANDELL, SPECTOR, RUDOLPH Co. 
PACA Docket No. 2-571. Reparation of $4,851.88 with 6 


percent interest from December 1, 1966, awarded complain- 
ant against respondent in order issued July 19, 1967. 


(No. 11,335) 


BROWN & HILL ToMATO SHIPPERS, INC. v. H. C. OVERSTREET PRO- 
DUCE. PACA Docket No. 2-575. Reparation of $4,356.25 with 
6 percent interest from October 1, 1966, awarded complain- 
ant against respondent in order issued July 20, 1967. 


(No. 11,336) 


C. H. ROBINSON COMPANY v. BOB MCCLURE. PACA Docket No. 
2-574. Reparation of $340.20 with 6 percent interest from 
September 1, 1966, awarded complainant against respondent 


in order issued July 20, 1967. 


(No. 11,337) 


BURRELL H. CRAWFORD v. IMPERIAL PRODUCE DISTRIBUTORS. PACA 
Docket No. 2-576. Reparation of $1,213.50 with 6 percent 
interest from October 1, 1966, awarded complainant against 
respondent in order issued July 20, 1967. 
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(No. 11,388) 





FLORIDA VEGETABLE SALES v. GREAT LAKES PACKING COMPANY. 
PACA Docket No. 2-573. Reparation of $8,735.25 with 6 
percent interest from May 1, 1967, awarded complainant 


against respondent in order issued July 20, 1967, 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 11,839) 


BASSO FARMS v. FRED KARAM & SON. PACA Docket No. 2-511. 
Order issued July 6, 1967. 
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